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BEFORE: EMBERTQON, CH EF JUDGE, BUCKI NGHAM AND PAI SLEY, JUDGES.
BUCKI NGHAM JUDGE: David and Teresa W/ | oughby appeal from an
order of the Montgonmery Circuit Court entered follow ng a
hearing for David WI I oughby to show cause why he shoul d not be
held in contenpt of court for his failure to conply with a
previous court order. W affirmin part, reverse in part, and

r emand.



The W I | oughbys and Charles and Nancy Jones! |ived next
door to one another on Strother Street in M. Sterling for a
nunber of years. In the md-1990's the M. Sterling U ban
Renewal and Community Devel opnment Agency initiated a devel opnent
project in their neighborhood. This project included rebuilding
or renovating properties on the street. As a part of the
project, the WIIloughbys and the Joneses deeded their property
to the agency. The agency rebuilt the WI I oughbys’ burned-out
home and renovated the Joneses’ hone. Thereafter, the agencies
reconveyed the properties to their respective owners.

In establishing the property lines, the WII oughbys
received all of their fornmer lot and a portion of the Joneses’
| ot on the east side and a portion of the neighboring ot on the
west side. However, the Joneses were given a five-foot easenent
al ong the east side of the WIIoughbys’ new |l ot “for ingress,
egress, and parking vehicles.” This easenent was on a comon
driveway the parties had shared in the past. The WI I oughbys
and the Joneses each had another driveway on the other side of
their respective properties. Although the WIIoughbys and the
Joneses had |ived am cably next to each other for many years and
had peacefully shared the easenent area as a conmmon driveway

bef ore the agency project, the easenent reservation in the

Y Al t hough Nancy Jones was a party to the circuit court case, she
was not nanmed as an appel |l ee herein.
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W | oughbys’ deed and the paving of a portion of the easenent
precipitated a di spute.

The problens with the use of the easenment |l ed the
Joneses to file a conplaint in the Montgonery Circuit Court
agai nst the WI I oughbys, claimng that M. WII| oughby was
intentionally obstructing the use of the easenent. On April 2,
2001, the circuit court entered an order determ ning that each
party could use the property covered by the easenent as |ong as
neither restricted the other’s use. Specifically, the order
stated, “The Defendants shall have the right to use said
easenent, provided that such use does not interfere with the use
of the Plaintiffs. Any use of the easenent by the Defendants
which interferes with Plaintiffs use of the easenent shall be
puni shabl e as contenpt of this Court.” The order was final and
appeal abl e, and neither party appeal ed the order.

Unfortunately, problens between the parties continued.
Due to further conplaints by the Joneses that WI I oughby was
continuing to obstruct their use of the easenent, the court
ordered WI I oughby to appear for a hearing and show cause why he
shoul d not be held in contenpt for violating the prior order. A
heari ng on the show cause order was held on July 13, 2001.
Fol | owi ng the hearing, the court entered an order directing the
Joneses to retain a surveyor to paint a division line on the

concrete driveway and to place stakes in the line of the
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easement “which extends a parallel line five feet to the west of
the division line.” The court directed that the cost of the
survey be shared by the parties. The court al so ordered
W | oughby to pay the Joneses’ attorney $150 as his fee for the
hearing. Additionally, the court adnoni shed WI Il oughby not to
obstruct the easenent so as to block the Joneses’ right of
ingress or egress. The court further warned that any violation
of the order would constitute contenpt of court. This appeal by
the W1 I oughbys foll owed.

The W I oughbys’ first argunent is that the tria
j udge was bi ased agai nst them W have reviewed the transcript
of the show cause hearing. It was apparent that the dispute
between the parties had escalated to the extent that |aw
enforcement officers were called to the scene on severa
occasions. The judge referred to the situation as one in which
there was “alnost a killing everyday.” As for the involvenent
of law enforcenent officers, the court stated, “[t]hat’s got to
stop.”

The transcript of the hearing also reveals that M.
W | oughby continued to refuse to accept the earlier court order
determ ning the easenent. Although he did not appeal fromthat
order, he nevertheless continued to dispute it. It was apparent
that the judge intended to end this dispute between the parties,

at least as far as the i nvol venment of | aw enforcement officers



and the court was involved, at that hearing. It is
under st andabl e that the judge would want to do that.

We perceive no bias on the part of the circuit judge
fromthe record. To the extent the judge may have been sonewhat
inpatient in dealing with the parties concerning this matter,
such inpatience was warranted. |In fact, the judge stated that
both parties were “overly sensitive.” W perceive only an
attenpt by the judge to end this dispute, once and for all, and
we do not conclude that she was biased against the WI I oughbys.

Along this sanme line, the WI I oughbys assert that the
j udge shoul d not have given the Joneses the right to retain a
surveyor to mark the appropriate line or lines. 1In response to
this argunment by the WI I oughbys, the Joneses state on | ast page
of their brief that “[t]he only relief available to appellants
woul d seemto be that this Court direct the trial court to
sel ect a surveyor other than to use one of appellees’ choosing.”
This statenent appears to be an acknow edgenent by the Joneses
that the circuit court should have sel ected the surveyor rather
than allow ng the Joneses to do so. Had the court done this,

t here woul d have been no question concerning the inpartiality of
the surveyor. Thus, we reverse this part of the order and
remand the matter for the judge to appoint the surveyor to

establish and mark the line or I|ines.



The W I oughbys’ second argunent is that they were

denied the right to present evidence. Having reviewed the
transcript, we note that the judge allowed M. WIIoughby to
make a conplete statenment. W do not see that he was denied the
right to call witnesses. On page 28 of the transcript, he
requested the court to “reopen the case.” The judge was within
her discretion in not granting this request. Furthernore,
W | oughby does not state what wi tnesses, if any, were present
in the courtroomand ready to testify on his behalf. In short,
we reject his argunment that he was denied the right to present
evi dence.

The W1 I oughbys’ third argunment is that their property
has been subjected to “illegal seizure.” Because the
W | oughbys di d not appeal the original order, they are
precl uded from now raising the issue.

Finally, the WIIoughbys claimthey were denied a fair
trial. First, the proceeding before the judge was not a trial.
Rat her, it was a hearing for M. WIIoughby to show cause why he
shoul d not be held in contenpt for violating the court’s prior
order. Again, having reviewed the transcript of the hearing, it
does not appear to us that WI Il oughby was denied a fair hearing.
The court sinply did not accept his testinony and tended to
believe the testinony of Jones and his witnesses. It has |ong

been the law in Kentucky that the matter of the credibility of
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the witnesses is for the fact finder, the judge in this case, to

determne. Adkins v. Mead, Ky., 246 S.W2d 980 (1952).

In addition to appealing the circuit court’s order
foll owi ng the show cause hearing, the WI | oughbys al so request
this court to order that the venue of the case be noved to
anot her county if further |egal proceedings nmust be held in
connection with the case. Also, the WIIoughbys ask this court
to order that future subpoenas or |egal docunents not be served
on M. WIIloughby at his work. Finally, the WIIoughbys seek
$250, 000 i n nonetary danages. None of these natters were raised
in or decided by the circuit court. Thus, this court is wthout

authority to review the i ssues on appeal. Regional Jai

Authority v. Tackett, Ky., 770 S.W2d 225, 228 (1989).

The order of the Montgonery GCircuit Court is affirned
in part and is reversed in part and remanded with directions to
the court to appoint a surveyor to mark the division line rather

than allow the Joneses’ attorney to retain the surveyor.
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