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BEFORE: GUI DUGLI, HUDDLESTON AND JOHNSON, JUDGES.
JOHNSON, JUDGE: Oville and JoAnn McCarty have appeal ed from an
order of the Floyd Crcuit Court entered on June 15, 2001, which

granted sunmary judgnent in favor of John D. Boswell, MD., and

! Al though the notice of appeal in this case shows the spelling of the first
nane as “JoAnne”, her signature on the notice of appeal shows the spelling of
her first name to be “JoAnn”. For the purposes of this Opinion, we wll
spel |l her first name “JoAnn”.



Consol i dated Health Systens (the appellees) and di snissed the
McCartys’ nedical nmal practice action. Having concluded that the
trial court did not abuse its discretion by excluding the expert
testinmony proffered by the McCartys or by denying them an
extension of tinme in order to offer nore nedical proof, and that
there is no genuine issue as to any material fact, we affirm

Oville McCarty was admtted to Paul B. Hall Medica
Center on COctober 30, 1993, after he suffered several seizures.
According to the admtting diagnosis, Oville suffers fromliver
failure and chronic ethanol abuse. H's condition was |isted as
critical and the prognosis was far frompromsing. Oville
remai ned at the hospital until Novenmber 22, 1993, when his
condition inproved and he was di scharged. Arrangenents were
then made for Orville to followup wth a hematol ogist, Dr.

W 1liam John, at Hi ghl ands Regi onal Medical Center.?

Oville returned to the nedical center for his follow
up visit on Novenber 30, 1993, and he al so returned on Decenber
13, 1993, at which tine he was seen by Dr. Donald R Flemng, an
oncol ogi st. Upon noticing a swelling under Oville' s jaw, Dr.

Fl emi ng decided to have a fine needl e aspiration done of the

area, which was perfornmed by Dr. Boswell, a pathol ogi st at

2 During his stay at the hospital, it was deternmined that Orville had

| eukocytosis, which is a marked increase in the nunber of |eukocytes in the
bl ood stream A hematol ogist is a physician who specializes in matters
pertaining to the bl ood, including the diagnosis and treatnent of bl ood

di seases.



H ghl ands Regi onal Medical Center.® Upon review ng the pathol ogy
slides of the tissue taken fromthe submandi bul ar swelling, Dr.
Boswel | issued a report on Decenber 14, 1993, in which he opined
that the swelling under Oville s jaw was a “poorly
differentiated nmalignant neoplasm” In his report, Dr. Boswell
further commented that “[t]he findings are nbst consistent with
a netastatic poorly differentiated small cell neoplasm” In
laynen’s terms, Dr. Boswell diagnosed Orville with cancer.* Dr.
Boswel | did not recommend any further biopsies prior to

di agnosing Oville with cancer. Oville returned to the nedical
center on Decenber 20, 1993, at which time Dr. Flem ng
recommended chenot herapy. According to Orville, Dr. Flem ng and

Dr. John informed himthat he had only one year to live.®

3 A pathologist is a physician who studies the nature of disease and its
causes, as conpared to an oncol ogi st, whose expertise is in the staging and
treatnment of cancer. Since oncologists generally do not hold thensel ves out
as having expertise in mcroscopic biopsy interpretations, such as a fine
needl e aspiration, they conmonly rely on the interpretations of pathol ogists.
That is to say, if a pathol ogi st di agnoses a patient with cancer, the

oncol ogi st then relies upon that diagnosis in determ ning the proper course
of treatnent for the patient.

4 Cancer is defined as “[a]ny of various nalignant neopl asns characterized by
the proliferation of anaplastic cells that tend to invade surroundi ng tissue
and netastasize to new body sites.” Stednman’'s Medical Dictionary 124 (1995).
Neoplasmis defined as “[a]n abnornmal new growh of tissue that grows by
cellular proliferation nore rapidly than normal, continues to grow after the
stimuli that initiated the new grow h cease, shows partial or conplete |ack
or structural organization and functional coordination with the nornal
tissue, and usually fornms a distinct nass of tissue which nmay be either
benign or malignant.” 1d. at 550. Thus, by concluding that Orville had a
“poorly differentiated malignant neoplasm” Dr. Boswell was in effect

di agnosi ng himw th cancer

5> There are no medical records or depositions supporting this alleged
st at enent .



Oville was prescribed an oral reginmen of the chenotherapy drug
“Vp-16" in 50 mlligramdoses twi ce per day for a ten-day
peri od, beginning every 21 days.

On January 10, 1994, Owville returned to the nedica
center and infornmed the treating physician, Dr. John, that he
was feeling nmuch better. Dr. John noticed that the mass that
had been | ocated under Oville s jaw was gone. Oville then
foll owed-up with Dr. Flem ng on January 24, 1994, at which tine
Dr. Flem ng noted that Oville was responding favorably to the
chenot her apy treatnent.

On February 8, 1994, Oville consulted Dr.

Vi j ayal akshm Puram an oncol ogi st at Pi keville Mt hodi st
Hospital, concerning the condition of Orville's lungs.® Dr.
Puram t ook x-rays of Oville' s chest and inforned himthat he
woul d obtain the pathol ogy slides from Hi ghl ands Regi ona

Medi cal Center and have themreviewed by Pikeville Methodist’s
pat hol ogi st, Dr. Janes A Dennis. Dr. Dennis reviewed the
slides on February 10, 1994, and nade the foll ow ng

observati ons:

Revi ew of the slides show an intensely cellular

neopl asm that has characteristics of |ynphocytic

origin. The cells have |l arge oval nuclei wth

i ndi stinct nuclear nmenbranes. There is an intense
expression of cells undergoing autolysis or necrosis

5 Oville was concerned that he might have |ung cancer.



and an intense proliferation of inflamatory cells as
wel | as the malignant conponent T

Dr. Dennis then sent the pathology slides to Dr. Janes L. Bauer,
a pat hol ogi st with Chipps and Caffrey, PSC. Dr. Bauer revi ewed
the slides on February 15, 1994, and concl uded that he was
“unable to identify with assurity malignancy.” Dr. Puram
subsequently reported these findings to the McCartys and
informed them that she had forwarded the findings to Dr.

Boswel | .

After reviewing the information provided by Dr. Dennis
and Dr. Bauer, Dr. Boswell sent the pathology slides to North
Carolina Baptist Hospital Bowran Gay School of Medicine for
further evaluation. The slides were then reviewed by four
addi ti onal pathologists, Dr. James Cappellari, Dr. Kim
Ceisinger, Dr. M B. Hopkins and Dr. Teot. Dr. Cappellari, Dr.
Ceisinger and Dr. Teot all favored a diagnosis of an
inflammatory | esion, but none of the doctors was sure as to the
exact nature of the lesion. Dr. Hopkins favored a di agnosis of
a beni gn, squamas-lined cyst of possible congenital origin.

Once again, in laynmen’s terns all four of the doctors concl uded
that the aspiration taken fromthe submandi bul ar masses di d not
indicate a “poorly differentiated malignant neoplasm” Dr.

Hopki ns, however, did comment that “[t]his is a very difficult

"In essence, Dr. Dennis concluded fromhis review of the slides that it was
possi bl e that they could be interpreted as showing a poorly differentiated
cancer suggestive of |ynphoma.



aspiration to interpret.” Dr. Hopkins further opined that “the
i nflammati on has made this extrenely difficult to interpret and
t he cohesi veness of groups of the cells can certainly be
attributed to the original interpretation of a small cel

neopl asm”

Based upon the additional findings, Dr. Boswell issued
an addendumto his original report on March 9, 1994, in which he
noted that the fine needle aspirate of the submandi bul ar area
was “inconclusive” and that after review ng the case extensively
he was “unsure as to the correct diagnosis.” Dr. Boswell
further recommended that Oville be followed closely w thout
addi ti onal chenot herapy and that a recurrence of the nmass be
bi opsied for definitive diagnosis. Unfortunately, the MCartys
had al ready endured nonths of the negative side effects
associated with chenotherapy, i.e., nausea, severe diarrhea,
hair | oss, and nosebl eeds.

On March 21, 1994, Owville nmet wwth Dr. Flem ng, who
informed himthat he was wi thholding further therapy. On Apri
4, 1994, Oville net with Dr. Syed G Badrudduja, who noted that
Oville had two skin | esions |ocated on the subnmandi bul ar gl and
area. As to the first lesion, Dr. Badrudduja commented that
“this appears nore like a chronic inflammtory process of the
skin like a sebaceous cyst.” As to the second | esion, Dr.

Badrudduj a conmented that the “[t]he second | esion is not
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typical of a cyst.” Dr. Badrudduja recommended an exci si onal
bi opsy of the two lesions, but Oville ultimtely refused.

On February 13, 1995, the McCartys filed a nedical
negl i gence action against Dr. Boswell and Hi ghl ands Regi ona
Medi cal Center. The conplaint alleged that Dr. Boswell was
negligent in one or nore of the follow ng respects: (1) failing
to properly diagnose Oville McCarty’'s condition; (2) failing to
recogni ze the inadequacy and inpropriety of his diagnosis; (3)
failing to tinely recogni ze the i nadequacy and i npropriety of
his diagnosis; (4) failing to refer Oville to the appropriate
specialists; and (5) failing to perform appropriate follow up
exam nations. The McCartys also nmade simlar allegations
agai nst Hi ghl ands Regi onal Medical Center. Oville sought
damages as a result of the side effects of his chenotherapy
treatment, including the enhanced risk of |eukem a for five
years following the treatnment. JoAnn McCarty sought damages for
| oss of consortium

The appel | ees subsequently filed answers denying the
all egations in the conplaint and the case proceeded to the
di scovery process. On April 25, 1997, the appell ees deposed Dr.
St ephen Cohen, the McCartys’ expert wtness. Dr. Cohen is an
oncol ogi st who al so specializes in hematol ogy. Dr. Cohen
testified at his deposition that he believed Dr. Boswel |

deviated fromthe standard of care attributed to pathol ogi sts by
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di agnosing Oville McCarty with cancer. However, when
guestioned as to his qualifications to render such an opinion,
the follow ng coll oquy occurred:

Q Have you yourself | ooked at any of the slides in
this case?

A No.

Q Have you requested to | ook at any of thenf

A No.

Q Do you think that you are qualified to | ook at
t hem and reach concl usi ons?

A No.

On Cctober 8, 1998, the McCartys’ attorney filed a
notion to withdraw fromthe case due to a conflict of interest
with his clients. On January 6, 1999, the notion to w thdraw
was granted and the McCartys were ordered to obtain new counsel .?
The McCartys obtai ned new counsel on February 4, 1999. On
February 11, 2000, Dr. Boswell filed a notion to dismss for
failure to prosecute pursuant to CR’ 41.02(1). Highl ands
Regi onal Medical Center filed a simlar notion on February 14,
2000. Counsel for the McCartys filed a response on February 25,
2000, claimng that any delays in the case were a product of the

fact “[t]he [p]laintiffs are people of nodest neans and this is

8 At this tine nearly three years had passed since the conmencenment of the
action.

® Kentucky Rules of Civil Procedure.



the type of case that is expensive to prosecute.” On Cctober
16, 2000, the McCartys filed a notion requesting the trial court
to order nediation. On January 18, 2001, the trial court
ordered the parties to attend a mediation conference. °

On Decenber 15, 2000, the appell ees deposed Dr.
Sanford Edberg, another expert witness identified by the
McCartys. Dr. Edberg is a pathol ogi st whose specialties are
simlar to those of Dr. Boswell. Dr. Edberg testified that he
woul d not have diagnosed Oville with cancer. However, when
asked if Dr. Boswell deviated fromthe appropriate standard of
care in his treatnment of Oville McCarty, Dr. Edberg responded
as follows:

Q It is ny understanding, then, that your opinion
does not --- you are not willing to say whet her
or not Dr. Boswell’'s reading of this particular
set of slides did or did not neet the standard of

care?

A I would say that, personally, | would not have
handl ed this case in the manner that he did.

Q Is that as far as you're willing to go on your
opi ni on?
A That's correct.

On March 30, 2001, Dr. Boswell filed a notion in
[imne to exclude the testinony of Dr. Cohen as to his opinion
that Dr. Boswell had deviated fromthe acceptabl e standard of

care in treating Oville McCarty. Dr. Boswell argued that Dr.

10 There is no evidence in the record that any such conference ever took
pl ace.



Cohen’ s testinony shoul d be excluded because Dr. Cohen hinself
had admtted that he is not qualified to read pathol ogy slides;
he never read the slides at issue; and he did not use an
appropriate nethod in fornulating his opinion. Dr. Boswell also
requested that Dr. Edberg’ s testinony concerning his
interpretation of the pathology slides be excluded as well. Dr.
Boswel | argued that although Dr. Edberg was qualified to | ook at
the slides, his method of analysis was unreliable due to

“hi ndsi ght bi as.”

Dr. Boswell further requested that the trial court
grant summary judgnent in his favor, claimng that if his notion
inlimne regarding Dr. Cohen’s testinony was granted, the
McCartys would | ack the required expert testinony to prove their
cl aim of nedical negligence. Dr. Boswell argued in the
alternative that even if his notion in |imne was not granted,
he was still entitled to a partial summary judgnent on the
McCartys’ liability theories of (1) failure to recognize an
error in reading the pathology slides; (2) failure to performa
foll owup exam nation; and (3) failure to refer Oville to a
specialist. As to JoAnn’s |loss of consortiumclaim Dr. Boswell
argued that her claimwas derivative of her husband' s clai mand
t hus, he was entitled to summary judgnment on the sanme grounds.

Hi ghl ands Regi onal Medical Center joined in Dr. Boswell’s
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notions in limne and notion for summary judgnment on April 3,
2001.

On March 30, 2001, the McCartys’ second attorney
filed a notion to wwthdraw fromthe case. At this time well
over six years had passed since the commencenent of the action.
Nonet hel ess, the McCartys remai ned undeterred in their
persi stence to proceed with the case and by June 1, 2001, they
had obtai ned yet another attorney. The MCartys’ third attorney
never filed a response to the aforenentioned notions filed by
the appellees. He did, however, file a notion for an extension
of time in order to obtain additional expert opinions. On June
8, 2001, a hearing was held on the McCartys’ notion for an
extension of time and the appellees’ notions in |imne.

On June 15, 2001, the trial court entered an order
denying the McCartys’ notion for an extension of tine and
granting the appellees’ notion in limne as to Dr. Cohen. The
trial court reasoned that the nethods used by Dr. Cohen in
reaching his conclusions did not neet the requisite standards
for admissibility set forth in KRE? 702.'2 The trial court also
concl uded that summary judgnent was appropriate as to the

McCartys’ nedical mal practice claimas they | acked the requisite

11 Kentucky Rul es of Evidence.

2 The trial court based its decision on Mtchell v. Conmonweal th, Ky., 908
S.W2d 100 (1995)(overrul ed on other grounds, Fugate v. Commonweal th, Ky.,
993 S.W2d 931 (1999)).

-11-



expert testinony necessary to prove that Dr. Boswell’s conduct
fell below the appropriate standard of care.'® The trial court
did not address the remaining notions filed by the appell ees,
concluding that they were noot. This appeal followed.

The McCartys raise three issues on appeal. The
McCartys claimthe trial court abused its discretion by
concluding that Dr. Cohen’s testinony was inadm ssible under KRE
702 and by denying them an extension of tinme in which to offer
addi tional nedical proof. The MCartys additionally claimthat
even without Dr. Cohen’s testinony or additional nedical proof
summary judgnent was i nproper.

Since the trial court’s decision to grant summary
judgment in favor of the appell ees was based upon the | ack of
expert testinony establishing that Dr. Boswell’s conduct fel
bel ow t he appropriate standard of care, we will begin our
analysis with the trial court’s decision to exclude Dr. Cohen’s
testinony. KRE 702, which governs the adm ssibility of expert
testinmony, provides as foll ows:

If scientific, technical, or other specialized
know edge will assist the trier of fact to understand

the evidence or to determne a fact in issue, a
wi tness qualified as an expert by know edge, skill,

13 As evidenced above, the McCartys only produced expert testinony on the

i ssue of inproper diagnosis. Thus, the issue of inproper diagnosis renmained
the only viable theory of liability advanced by the appellants. As to
JoAnn’s |l oss of consortiumclaim the court concluded that it nust fail as it
was derivative of her husband’'s claim See e.g., Godbey v. University
Hospital of the Albert B. Chandl er Medical Center, Inc., Ky.App., 975 S.W2d
104 (1998).
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experience, training, or education, nmay testify
thereto in the formof an opinion or otherw se.

The | anguage contained in KRE 702 is virtually identically to

that contained in Fed. R Evid. 702; and in Mtchell, supra,

the Suprenme Court of Kentucky adopted the standards for

eval uating expert testinony set forth in Daubert v. Merrell Dow

Phar maceuticals, Inc.' According to the Mtchell Court, when a

trial court is faced with a proffer of expert scientific
testinony, it nust determ ne “‘whether the expert is proposing
to testify to (1) scientific know edge that (2) will assist the
trier of fact to understand or determine a fact in issue.’”?*®
The Mtchell Court went on to note that in making this

determ nation a trial court “nust make a prelimnary assessnent
of whether the reasoning or nethodol ogy underlying the testinony
is scientifically valid and whether that reasoning or

"17 Factors to

nmet hodol ogy can be applied to the facts in issue.
be considered in making this determ nation are whether the
scientific know edge being presented has been tested, whether it
has been subject to peer review and publication, what the

evidence’s known rate of error is, and whether the evidence has

 Federal Rul es of Evidence.
% 509 U S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993).

1 Mtchell, 908 S.W2d at 101 (quoting Daubert, 509 U.S at 592, 113 S.Ct. at
2796, 125 L.Ed.2d at 482).

7d.
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a particul ar degree of acceptance in the relevant community. *®
Moreover, the decision as to the qualifications of an expert
witness rest in the sound discretion of the trial court and wl|
not be disturbed absent an abuse of discretion.?®

The McCartys claimthat Dr. Cohen does in fact neet
the factors and requirenents set forth in Mtchell. The
McCartys argue that Dr. Cohen’s opinion is clearly relevant. In
support of this argunent, the McCartys claimthat Dr. Cohen has
studied the various reports relating to Oville' s pathol ogy
slides. The McCartys further claimthat Dr. Cohen’ s testinony
is reliable as his opinion is based upon “looking at the nunber

of pathol ogi sts who disagreed with Dr. Boswel|.”?°

We di sagree
and conclude that the trial court’s decision to exclude Dr.
Cohen’s testinony was based upon sound | egal principles and well
within its discretion.?

Dr. Cohen, who is an oncol ogist, explicitly stated
that he is not qualified to review or interpret pathol ogy
slides. Moreover, Dr. Cohen’s expert opinion appears to be

based on what the appellees have aptly | abeled as “counting

heads.” Dr. Cohen sinply counted the nunber of pathol ogi sts who

18|

e

19|

o

20 The McCartys al so appear to attach some significance to the fact that Dr.

Cohen was aware that Dr. Boswell retracted his initial diagnosis.

21 Conmonweal th v. English, Ky., 993 S.W2d 941, 945 (1999).
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agreed with Dr. Boswell’s diagnosis and contrasted that nunber
with the nunber of pathol ogists who disagreed with his

di agnosis. W are far fromconvinced that this nethod of
counting variant readings is generally accepted within the

rel evant scientific community.

In addition, Dr. Cohen has failed to establish that
hi s opi nions have been verified through valid scientific testing
and the record is conpletely devoid of any evidence suggesting
that Dr. Cohen’s nethod of counting variant readi ngs has ever
been subject to peer review or publication. Mreover, Dr. Cohen
has failed to provide any basis upon which to find the known or
potential error rate of his proposed technique. It appears that
the trial court’s decision to exclude Dr. Cohen’s testinony was
based upon the fact that there was a paucity of evidence
supporting the “reasoni ng or methodol ogy underlying [ his]
testinony.”?* Thus, the trial court’s refusal to adnmit Dr.
Cohen’ s testinony did not constitute an abuse of discretion.

The McCartys argue in the alternative that not al
scientific testinmony is classified wthin the confines of

Mtchell. The McCartys cite Collins v. Commonweal t h? and cl ai m

that “unl ess an expert [is] testifying about his ‘theories’ or

‘met hodol ogy,’ no determ nati on need be nmade under the Daubert

22 Mtchell, 908 S.wW2d at 101.

22 Ky., 951 S.W2d 569 (1997).
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factors as to the expert’s [testinony s] admissibility.” The
McCartys further argue that Dr. Cohen’s testinobny concerns
basi c, non-novel nedical issues within the expertise of any
medi cal doctor. W are unpersuaded by this argunment, however,
as the scenario presented in Collins is clearly distinguishable
fromthe case at bar.

The expert testinmony in Collins concerned basic female
anatony and the nedical determ nation nade by the expert
pertai ned to whether or not it was possible for a sexually
active female to have a hymen.? The expert opined that a fenale
coul d engage in sexual intercourse and still have a visible
hynmen. > The expert’s opinion was based prinmarily upon the
experience she gained in the course of conducting numerous
pel vi c exami nations.?® Thus, the Suprene Court concluded t hat
nothing of a scientific nature was present in the expert’s
testinmony so as to “trigger the necessity of applying the
Daubert anal ysis.”?’

The pat hol ogical interpretation of a fine needle
aspiration, on the other hand, requires specialized training in

the field of pathology. Dr. Cohen illustrated this point in his

2 |d. at 574-75

25

e

26

o

27

o
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deposition when he testified that he was not qualified to | ook
at Oville s pathol ogy slides and render a concl usion based upon
their contents.?® If Dr. Cohen is not qualified to interpret
Oville s pathology slides, then we are at a conplete loss as to
how he could be qualified to render an opinion as to whether or
not Dr. Boswell’'s interpretation of those slides fell below the
appropriate standard of care. Moreover, Dr. Cohen's proffered
testinmony, if admtted, would clearly exceed the real mof “basic
anatony.” Thus, we are unwilling to extend the hol di ng of

Collins to the facts of the case sub judice.

The McCartys further claimthat the trial court abused
its discretion by denying their notion for an extension of tine.

The McCartys cite Poe v. Rice,?® and argue that “the order for

summary judgnent has the flavor of a dismssal for failure to
prosecute.” The McCartys claimthe trial court failed to
consider their difficulty in obtaining counsel or the expenses
i nvol ved in procuring nedical testinony. Thus, the McCartys
argue that “[o]n the basis of Poe, the trial court should not
have granted summary judgnment on these grounds.”

Poe sinply stands for the proposition that sumary

judgnment is inappropriate where it is used as a vehicle for

28 guch testimony is hardly surprising as Dr. Cohen is not a specialist in the
field of pathology; rather, he is an oncol ogi st who has no expertise in the
field of pathol ogy beyond any courses he nmay have taken in nedical school.

20 Ky. App., 706 S.W2d 5 (1986).
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resolving “an essentially procedural conflict arising from/[the]

n 30

di scovery [ process]. As for the argunent that the order for

summary judgnent in the case sub judice was prem sed upon the

McCartys’ failure to prosecute the case, we do not believe the
trial court was notivated by anything other than sound | ega
principles in concluding that the McCartys had failed in a
reasonable tinme to establish an essential element of their cause
of action. The trial court did not abuse its discretion by
denying the McCartys an extension of tinme in order to devel op
addi ti onal nedi cal proof.

The McCartys’ final argunment is prem sed upon their
contention that a | ack of expert testinony does not necessitate
sunmary judgnment in a nmedical mal practice action. The MCartys

seek to invoke the doctrine of res ipsa |oquitur by arguing that

expert testinony is not necessary in the case at bar as the jury
can infer negligence fromDr. Boswell’'s own “adni ssions.”3 The
McCartys argue in the alternative that even in the absence of

any “adm ssions” on the part of Dr. Boswell, the alleged

% |1d. at 6.

31 The McCartys never raised the issue of res ipsa |loquitur below. Al though
we could follow suit with the trend in other jurisdictions, Picarazzi v.
State, N.Y.App.Div., 95 A D.2d 958, 959 (1983); Buck v. Alton Mnorial
Hospital, Ill.App., 407 N E 2d 1067, 1071, 86 II||.App.3d 347 (1980); R etveld
v. Mountain States Tel ephone & Tel egraph Co., Col o. App., 485 P.2d 525, 526
(1971), and conclude that the McCartys are precluded fromraising this issue
for the first tine on appeal, since this is an appeal froma sunmary judgnent
we believe justice is better served by addressing the nerits of this
argument .
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negl i gence that occurred in the case sub judice is of the kind

that “any layman is conpetent to pass judgnent [on].” Wile we
agree with the McCartys that a |l ack of expert testinony does not
necessarily necessitate summary judgnment in a nedica

mal practice action, we do not believe the doctrine of res ipsa

| oquitur applies to the case sub judice.

2

In Perkins v. Hausl aden, *® our Suprenme Court applied

the doctrine of res ipsa loquitur in the context of a nedica

mal practice action. The Suprene Court held that where the facts
and circunstances are such that negligence can be inferred,
expert testinony is not necessary to prove that the defendant
acted negligently. In addressing the general rule that expert
testinmony is required in a mal practice case to show that the
defendant failed to conformto the requisite standard of care,
the Suprene Court stated as follows:

“However, it is a generally accepted proposition that

t he necessary expert testinony may consi st of

adm ssions by the defendant doctor. [Ctation

omtted]. And there is an exception to the rule in

situati ons where the conmon know edge or experience of

| aynmen i s extensive enough to recognize or to infer

negligence fromthe facts.”3

The defendant in Perkins, Dr. Hausladen, had in fact

testified as to the appropriate standard of care in his

deposition. Thus, the Suprene Court concluded that the

%2 Ky., 828 S.W2d 652 (1992).

%3 |d. at 655 (quoting Jarboe v. Harting, Ky., 397 S.W2d 775, 778 (1965)).
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necessary expert testinony could be found in the “adm ssions
[of] the defendant doctor.” The Suprene Court further concl uded
that Dr. Hausladen’'s admi ssions as to the appropriate standard
of care coupled with the additional nedical testinony of
subsequent treating physicians, “was sufficient to present a

case of res ipsa loquitur, or circunstantial evidence, from

which the jury could infer negligence . 3

The McCartys rely on Perkins for their claimthat a
jury could reasonably infer negligence fromDr. Boswell’ s own
“adm ssions.” This argunent appears to be based upon the
McCartys’ contention that that the statenents contained in the
addendumto Dr. Boswell’s original report constituted sone sort
of admi ssion on his part. The MCartys further argue that the
jury can infer negligence fromthe fact that Dr. Boswel
retracted his original diagnosis. Since we do not believe the
statenents contained in the addendum i ssued by Dr. Boswel |
constitute an “adm ssion,” we reject this argunent.

The addendum prepared by Dr. Boswell on March 9, 1994,
sinply discussed the varying opinions of the seven pathol ogi sts
who reviewed Orville s pathology slides. Dr. Boswell noted that
nost of the pathol ogi sts who reviewed the slides “feel that this
is adifficult case to interpret.” Dr. Boswell further

commented that “the mpjority (4) feel this is an inflammtory

% |d. at 656.
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process with (3) who feel that a nalignant neoplasmis a
definite diagnostic possibility.” Although, Dr. Boswell stated
that after review ng the case extensively, he was now “unsure as
to the correct diagnosis,” and that his final diagnhosis was

therefore, “inconclusive,” he al so suggested that the
submandi bul ar masses di sappeared as a result of Oville's

chenot herapy treatnment. Thus, Dr. Boswell never stated that his
initial diagnosis was wong. Moreover, Dr. Boswell never

adm tted any wongdoing nor did he ever state that his initia

di agnosis was incorrect. He sinply acknow edged that there was
room for reasonabl e di sagreenent as to the correct diagnosis.

These statenments alone are insufficient to i nvoke the doctrine

of res ipsa |oquitur.

As for the McCartys’ argunent that the all eged

negl i gence that occurred in this case is of the kind that *any

| ayman i s conpetent to pass judgnment [on],” we are not convinced
that this case is one in which a normal person coul d concl ude
from common experience that the pathology slides should have
been interpreted differently. Mreover, none of the

pat hol ogi sts who reviewed the slides indicated that Dr.
Boswel | ’s interpretation of the slides fell below the

appropriate standard of care. 1In addition, the McCartys have

failed to cite any Kentucky cases in which the doctrine of res

-21-



i psa | oquitur was applied to a mistake in diagnosis.* W are of

the opinion that the doctrine does not apply in such situations.
Accordingly, summary judgnment was appropriate as the McCartys
have conpletely failed to denonstrate the existence of a genui ne
issue as to any material fact.3®

Based upon the foregoing reasons, the order of the
Floyd Crcuit Court granting sumrary judgnent in favor of the
appel | ees and dismssing the McCartys’ nedical nal practice
action is affirmed.

ALL CONCUR

3% The Kentucky cases that do apply the doctrine of res ipsa loquitur in the
context of a medical malpractice action are clearly distinguishable fromthe
case sub judice. See Perkins, supra (holding that res ipsa |oquitur applied
where the surgeon perforated the patient’'s signoid sinus during surgery);
Keel v. St. Elizabeth Medical Center, Ky., 842 S.W2d 860 (1992) (holding
that res ipsa loquitur applied to a lack of informed consent claim; Cty of
Sonerset v. Hart, Ky., 549 S.W2d 814 (1977) (holding that res ipsa |oquitur
appl i ed where a surgeon |left a scalpel blade in the patient’s bladder after
perform ng abdom nal surgery); Laws v. Harter, Ky., 534 S.W2d 449 (1975)
(holding that res ipsa loquitur applied where a sponge was |left in the
patient during a surgical procedure); Jew sh Hospital Association of
Louisville v. Lewis, Ky., 442 S.W2d 299 (1969) (holding that res ipsa

| oqui tur applied where there was extensive bleeding followi ng a

cat heterization procedure); Minman v. Rehabilitation Center, Inc., Ky., 444
S.W2d 78 (1969) (holding that res ipsa |oquitur applied where a bone was
broken during therapy treatnment); and Neal v. Wlnoth, Ky., 342 S.W2d 701
(1961) (holding that res ipsa |loquitur applied where a dentist’s dril
slipped off his patient’s tooth).

3¢ See Hubble v. Johnson, Ky., 841 S.W2d 169 (1992); and Steelvest, Inc. v.
Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480 (1991).
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