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McANULTY, JUDGE. Kevin W Reynol ds appeals from a judgnent of
the Carroll Circuit Court sentencing himto ten years in prison'
after a jury found himaguilty of escape in the second degree and
being a persistent felony offender in the first degree.

Reynol ds contends the trial court erred by denying his request

! The judgment also inposed a fine of $1,000.



for a directed verdict. W disagree, and thus affirmthe
j udgnent .

On Novenber 15, 2000, in Gallatin County, Reynolds
pled guilty to the m sdenmeanor offense of possession of a
control |l ed substance in the second degree (cocaine), first
of fense (Kentucky Revised Statutes (KRS) 218A.1416). He was
sentenced to twelve nonths in the county jail with service of
the sentence to begin on Decenber 27, 2000. Under an agreenent
wth Gallatin County, Reynolds was to be placed in the Carrol
County Detention Center for service of his sentence.? n
Decenber 18, 2000, the trial court granted Reynol ds’s request
for work-rel ease by entering an order allowing himto be
rel eased for work Monday through Saturday at 7:15 a.m until
5:00 p.m the sane day. Reynolds reviewed and signed the
orders. Shortly after beginning service of his sentence,
Reynol ds properly arranged to switch enpl oyers under his work-
rel ease and began working for Ral ph Asher, who owned a snal
construction business. Under an affidavit signed by Asher, he
agreed to be responsi ble for supervising Reynolds and notifying

jail personnel if he wanted Reynolds to work beyond or outside

2 The Carroll County Detention Center is a regional detention facility that
houses prisoners for several counties, including Gallatin County, under
separate compensation contracts. See KRS 441.050(7).



t he authorized hours in the work-rel ease order. Wth the
perm ssion of the judge, the work-rel ease order was nodified to
a sign-out time of 7:00 a.m to allow Reynolds to get to the job
site.

Fromthe first day of entering the Carroll County
Detention Center, Reynolds was all owed work-rel ease w thout any
probl em pursuant to the trial court’s order. On January 19,
2001, however, Reynolds signed out of the jail shortly before
7:00 a.m but failed to return by the designated return tine.
Jail personnel contacted Asher’s wife, who told them Reynol ds
had | ast been seen at approximately 4:30 p.m Jail personne
notified the county sheriff, who was unable to | ocate Reynol ds.
At approximately 8:15 a.m the next norning, January 20, 2001,
Reynol ds returned to the Carroll County Detention Center. He
was given a prelimnary breathalyzer test, which was negative,
but he refused to take a urinalysis drug test.

On February 12, 2001, the Carroll County grand jury
i ndi cted Reynol ds on one felony count of escape in the second
degree (KRS 520.030) and for being a persistent felony offender
inthe first degree (PFO I)(KRS 532.080). During a trial held
on April 27, 2001, the Commonwealth called seven w tnesses
including jail personnel, Ral ph Asher, two of Reynolds’'s co-
workers, Billy Wight and Martin Glls, and the Gallatin County

Commonweal th’s Attorney. Reynolds testified on his behalf for



t he defense. At the close of the Conmonwealth’s case and the
close of all the evidence, Reynolds’ s attorney noved for a
directed verdict, which the trial court denied. The jury found
Reynol ds guilty on both counts and recommended sentences of two
years on the escape charge enhanced to ten years on the PFO
charge. On May 21, 2001, the trial court sentenced Reynolds to
ten years’ inprisonnment for escape in the second degree and
being a PFO | consistent with the jury' s reconmendation.® This
appeal foll owed.

Reynol ds chal l enges the trial court’s denial of his

notions for a directed verdict of acquittal. In Comonwealth v.

Benham Ky., 816 S.W2d 186 (1991), the Kentucky Suprenme Court
delineated the standard for handling a crimnal defendant’s
notion for directed verdict as follows:

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assunme that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

8 See infra note 1.



Id. at 187 (citing Commonwealth v. Sawhill, Ky., 660 S.W2d 3

(1983)). See also Norris v. Comonweal th, Ky., 89 S . W3d 411,

416 (2002). A court nust be mndful of the rule that
“Ic]redibility and weight of the evidence are matters within the

excl usive province of the jury.” Comonwealth v. Smth, Ky., 5

S.W3d 126, 129 (1999)(citations omtted). Jurors are free to
bel i eve parts and disbelieve other parts of the evidence
including the testinony of each witness. |d. The standard for
appel late review of a denial of a notion for directed verdi ct
all eging insufficient evidence dictates that if under the

evi dence as a whole it would not be clearly unreasonable for a
jury to find the defendant guilty, he is not entitled to a

directed verdict of acquittal. Benham 816 S.W2d at 187,

Hol br ooks v. Commonweal th, Ky., 85 S.W3d 563, 569 (2002).

Reynol ds contends that there was insufficient evidence
to convict himof escape in the second degree. More
specifically, he argues that while the evidence may establish
that he violated the terns of his work-rel ease, it was
insufficient to prove the cul pable nens rea or intent not to
return to the Carroll County Detention Center.

KRS 520. 030 provides in part that “[a] person is
guilty of escape in the second degree when he escapes froma
detention facility . . . .” KRS 520.010(5) defines “escape” in

rel evant part as “failure to return to . . . detention follow ng



a tenporary | eave granted for a specific purpose or for a
limted period[.]” Finally, a “detention facility” includes any
bui | di ng used for confinenent of a person convicted of an

of fense. KRS 520.010(4). A defendant in jail on a m sdenmeanor
conviction who fails to return to jail at the designated tine
whil e out on work-rel ease may be convicted of the felony offense

of escape in the second degree. See Commonweal th v. Johnson,

Ky. App., 615 S.w2d 1 (1981).

The Penal Code* statutes creating the offense of felony
escape do not indicate that the accused’'s nental state is a
material el ement of the offense, but neither do they dispense
with the requirenment. Generally, a cul pable nental state is
required for offenses under the Penal Code. See KRS 501.030(2).
Mor eover, even though no cul pable nental state is expressly
designated in a crimnal statute, it may be required if the
proscri bed conduct necessarily involves a cul pable nental state.
See KRS 501.040. The Penal Code provides for and defines four
types of nental states: intentional, know ng, wanton and
reckl ess. KRS 501.020. Reynolds’s position assunes that an

intentional nmental state is an elenent of escape in the second

4 Various miscellaneous crimnal statutes were revised and collected in KRS
Chapters 500 to 534, known as the Penal Code, which becanme effective on
January 1, 1975. KRS 500. 010.



degree. Specific intent generally is not required for a
conviction for escape. See 27A Am Jur.2d Escape 8 3 (1996);

United States v. Bailey, 444 U S. 394, 100 S. C. 624, 62 L. Ed.

2d 575 (1980). Wile other nmental states arguably would be
sufficient to support an escape conviction under the Penal Code,

Bai |l ey, supra (holding knowing state of m nd sufficient for

escape under federal statute); see al so Phipps v. Commonweal th,

Ky. App., 933 S.W2d 825 (1996) (i ndi cating knowi ng conduct
sufficient for escape in the second degree), the trial court’s
instructions required the jury to find that Reynol ds had
“intentionally escaped fromthe Carroll County Regi ona
Detention Facility by failing to return” fromthe court ordered
wor k-rel ease by the designated time.® Even though the
intentional nmens rea is a higher standard of cul pability and
nore burdensone than the other three nental states, we wl|

consi der the sufficiency of the evidence for the jury verdict

° The instructions al so defined escape as “the departure fromcustody or the
detention facility in which a person is held or detained with know edge that
the departure is unpermtted, or failure to return to custody or detention
following a temporary | eave granted for a specific purpose or for alimted
period. The willful failure of a prisoner to return within the time
prescribed to a detention facility to which he was committed constitutes an
escape.”



and the trial court’s denial of the directed verdict notions
consistent with the court’s instructions.?®

The evi dence shows that Reynol ds signed out of the
Carroll County Detention Center on January 19, 2001, at 6:48
a.m He was driving his stepfather’s truck that Friday norning.
Billy Wight, to whom Reynol ds gave a ride to work, brought
al ong a cool er containing approxi mately 15 cans of beer.
Despite bad weat her consisting of snow and sl eet, they worked at
an undi scl osed | ocation but went to Ral ph Asher’s hone/office
around noon in order to pick up their paychecks. Upon
di stributing the paychecks, Asher told his enployees they did

not have to continue working because of the inclenent weather.

5 The mens rea aspect of the trial court’s instructions appears to be
predicated in large part on KRS 439.610, which was cited in the indictnent in
addition to KRS 520.030. KRS 439.610 states: “The willful failure of a
prisoner to remain within the extended limts of his confinenent, or to
return within the tine prescribed to an institution or facility to which he
was conmitted or transferred to after commitnent, constitutes an escape from
custody puni shabl e as provided in KRS 520.030.” The precise interplay
between this statute, which appears in the chapter dealing with probation and
parol e, and the escape provisions of the Penal Code is unclear. KRS 439.610
was originally enacted in 1972 as part of several statutory provisions
dealing with the tenporary rel ease of state prisoners under the auspi ces of
the Departnment of Corrections for purposes such as educational training,

medi cal treatnent, and paid enploynent. See Ky. Acts Ch. 293 (enconpassing
KRS 439.580 to KRS 439.630). “Institution” generally refers to a state pena
entity, see KRS 186.010(4), and “facility” for purposes of KRS 439.610 is
defined as a conmunity correctional center as established by the Depart nent
of Corrections, see KRS 439.580(4). Consequently, KRS 439.610 arguably does
not apply to Reynolds, who was serving a m sdenmeanor sentence and was nhot
under the authority of the Department of Corrections. Furthernore, we note
that our research indicates that KRS 439.610 has not been cited in any case.
Nevert hel ess, this apparent anonaly does not affect the outcome of our
deci si on.



Reynol ds and Wight then drove to the bank, to a gasoline
station, and allegedly back to the job site in case the weat her
i mproved. During that tinme, Wight drank several beers and
Reynol ds drank 3-4 beers. The pair returned to Asher’s
home/ of fice at approximately 4:00-4:30 p.m to return tools that
Reynol ds renmenbered were in his truck. After |eaving Asher’s
residence a short tine later, Reynolds and Wight went to the
Bun Boy Motel, where another co-worker, Danny Glls, was
residing. All three continued to drink beer. Approxinmately two
hours later, Reynolds left the notel but he testified that he
had difficulty controlling his truck on the wet highway, so he
pul l ed off onto the shoulder. Reynolds said he fell asleep and
when he awoke early the next norning his truck was covered with
snow. He stated that it took himseveral hours to extricate the
truck fromthe sl oped shoul der of the highway and then drive
back to the jail on the icy roadway. Reynolds arrived back at
the detention center at 8:15 a.m on January 20, 2001. A
breat hal yzer test taken at that tinme registered zero for al coho
but Reynol ds refused to take a urinalysis drug test.

Reynol ds asserts that he was entitled to a directed
verdi ct of acquittal on the escape charge. He does not dispute
that the Carroll County Detention Center was a “detention
facility” and that he failed to return to detention at the

designated time following a tenporary | eave granted for a



speci fic purpose, work-release, or for a limted period. H's
only quarrel is with the sufficiency of the evidence of the
requi site nmental state, which for purposes of this case we w |
assunme is intentional conduct. In support of his position,

Reynolds relies on State v. Rocque, 104 |daho 445, 660 P.2d 57

(1983), which held that Rocque could not be convicted of escape
for failing to return to jail while out on work-rel ease granted
as part of his probationary sentence.

KRS 501. 020(2) states that “[a] person acts
intentionally with respect to a result or to conduct descri bed
by a statute defining an offense when his conscious objective is
to cause that result or to engage in that conduct.” It is well
established that nmens rea and intent may be established by or

inferred fromcircunstantial evidence. See, e.d., Stopher v.

Commonweal th, Ky., 57 S.W3d 787, 802 (2001)(“intent may be

inferred from actions because a person is presuned to intend the
| ogi cal and probabl e consequences of his conduct, and a person’s
state of mnd may be inferred fromactions precedi ng and

followi ng the charged offense.”); Harper v. Commonweal th, Ky.,

43 S.W3d 261, 265 (2001). G rcunstantial evidence is

sufficient to support a crimnal conviction. See Baker v.

Commonweal th, Ky., 860 S.W2d 760, 761 (1993); Bussell wv.

Commonweal th, Ky., 882 S.wW2d 111, 114 (1994). Finally,

intoxication is a defense to an offense only if it prevents a

10



person fromformng the requisite intent, and nere drunkenness

wll not raise this defense. See, e.g., Rogers v. Commobnwealth,

Ky., 86 S.W3d 29, 44 (2002). Reynolds did not assert or
request instructions on an intoxication defense at trial and the
evidence did not support an instruction on this defense. See

generally Taylor v. Commonweal th, 995 S.W2d 355, 362

(1999) (chal l enge to absence of instruction on intoxication
unpreserved where defendant did not request or tender
i ntoxication instruction).

Captain Snow testified that he told Reynolds that if
he did not work because of bad weather, he had to report back to
the jail. Asher, Wight, and Glls all stated that at various
tinmes, they discussed wwth Reynolds his obligation to return to
the jail by approximately 5:30. Rather than return to the jail
after Asher told his enpl oyees at noon that they did not need to
return to work, Reynolds and Wight continued to drive around
drinking beer. Even after |eaving Asher’s hone/office at
approximately 4:30, Reynolds went to GIlIs’ notel room and
proceeded to stay for several hours drinking beer. Despite the
obvi ous potential problens associated with driving back to the
jail, Reynolds continued to drink al cohol and did not even
attenpt to return to the jail until very near or after his
designated tinme to return of which he does not dispute he was

fully aware. Reynolds was approxinmately 14 hours late in

11



returning to the jail and never attenpted to obtain perm ssion
for or notify the jail that he would be late. Reynolds’s
testimony was the only evidence concerning his whereabouts after
leaving GlIs’ notel roomand his alleged problens with the

weat her conditi ons.

Reynol ds’s reliance on State v. Rocque, supra is

m spl aced. First, that case fromthe I daho Suprene Court is not
binding on this Court. Second, it is distinguishable because
Rocque was participating in the work-rel ease programas a
condition of probation and not while serving a term of
incarceration. The court held that Rocque’s confinenment in the
jail during evening hours was a result of a “voluntary probation
agreenent” and his failure to return to jail was a break of the
terns of probation and not an escape. The court specifically
not ed the unusual circunmstances of the case with respect to the
requi renent for “confinenent” under the Idaho statute. 104
| daho at 446, 660 P.2d at 58. In our situation, Reynolds’s
status as a person serving a m sdeneanor conviction granted
wor k-rel ease clearly made hi m subject to the Kentucky escape
st at ut es.

On a directed verdict notion, the trial court nust
draw all fair and reasonable inferences fromthe evidence in
favor of the Commonwealth and the jury is free to determ ne the

credibility of the witnesses. W believe there was sufficient

12



evidence to infer that Reynolds did not intend to return to the
Carroll County Detention Center at the tinme designated for his
return authorized under his work-rel ease. The fact that
Reynol ds eventually returned to the jail voluntarily does not
preclude a conviction but is nerely one fact to be consi dered.
Viewi ng the evidence as a whole and in the [ight nost favorable
to the Commonweal th, there was sufficient evidence for a
reasonabl e juror to believe that Reynolds was guilty of escape
in the second degree. Consequently, the trial court did not err
i n denying Reynolds’s notions for directed verdict.

For the foregoing reasons, we affirmthe judgnent of

the Carroll Circuit Court.
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