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BEFORE: COVMBS and DYCHE, Judges; and JOHN POTTER, Speci al
Judge.?!

COVBS, JUDGE: The Louisville and Jefferson County Metropolitan

Sewer District (AVSDI) appeals from an opinion and order of the

Jefferson Circuit Court entered on June 13, 2001, in favor of

Gol den Brands, |nc. (AGol den Brands@), Gol den Foods, Inc. (AGol den

'Seni or Status Judge John Potter sitting as Special Judge by assignnent
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



Foods@), and WIIliam and Karen Becker. MSD al so appeals fromthe
order entered July 3, 2001, denying its notion to alter, anend,
or vacate the order preventing it fromproceeding with its
condemation action. Having concluded that the trial court's
factual findings are supported by substantial evidence and that
it correctly applied the law to those facts, we affirm

In its opinion and order of June 13, 2001, the
Jefferson Circuit Court carefully and succinctly outlined the
facts and circunstances underlying this action. For efficiency,
we guote extensively from Judge Abransonzs well-crafted opinion.

In the md-1990's residents of Harold Avenue,
an uni ncor porated area of Jefferson county,
experienced increasing stormwater drainage
probl ens. Several Harold Avenue residents
contacted MSD about the need for storm water
dr ai nage i nprovenents in the area. According
to M. Loyiso Melisizwe, MSDs Beargrass
Creek Area team | eader, a couple of the
residents expressed an interest in also
obt ai ni ng sewer service but the primry
concern was storm water drainage. Because
construction of storm water drainage

i mprovenents woul d entail extensive
construction work in the area, MSD deened it
desirable to explore with the nei ghborhood
residents the possibility of sinultaneously
constructing a sewer system

On April 17, 1997, MSD held a public neeting
for the Harold Avenue residents. At that
neeting the residents were inforned that a
sewer project was being considered but that
to receive sewers the majority (51% of the
voting property owners nust vote in favor of
it. Residents were inforned that the

dr ai nage i nprovenents al ong Harol d Avenue
woul d be constructed regardl ess of the

nei ghbor hood vote on the sewer project.

Resi dents were given until May 2, 1997 to
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return their ballots. O the 112 property
owners in the Harold Avenue nei ghborhood only
68 voted; 34 voted in favor of the sewer
project and 34 voted against it. This tie
vote was the third time Harold Avenue

resi dents had been asked to consider a sewer
project. The residents had rejected a sewer
systemon two prior occasions begi nning
sonmetinme in the m d-1980's.

On May 9, 1997, MSD Executive Director Gordon
R Garner recomended to the MSD Board t hat
it proceed with the Harol d Avenue project,
noting that Aof the 68 responses, 50% were in
favor of the installation of sanitary sewers
in the area.@ Although the witten
recomendation in May 1997 accurately
reflects that a majority of the residents did
not approve sewers, when M. Garner was
deposed in this condemation proceedi ng, he

i ndi cated repeatedly that the Harold Avenue
proj ect was undertaken because the mpjority
of the residents had voted for a sewer
system M. Melisizwe testified that MD
general ly does not build a sewer project
unless (1) the Board of Health requires or a
court orders construction due to health and
envi ronnental concerns; (2) MSD receives a
request froma small city or other

i ncorporated area; or (3) the majority of the
residents in an affected area vote in favor
of the project. Although M. Melisizwe said
that typically this last option entails at

| east a 51% vote, he alluded to w thout

el aboration, Aa coupl el of prior occasions
where projects were undertaken wi thout a
majority vote. Carolyn WIIlianms, NMSD,

Proj ect Manager for the Harold Avenue
project, testified in conformty with her
prior representations to Harold Avenue
residents that for a project to proceed a
majority of the voting residents nust vote
affirmatively.

Even though a majority of the Harold Avenue
residents did not vote affirmatively, the MSD
Board approved the project and noved forward.
Al t hough several options were considered for
providing sanitary sewers to Harold Avenue
residents, MSD ultimately focused on two
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alternatives. The so-called gravity

al i gnnent woul d connect to an existing 45
inch private sewer |ine which runs across the
entire length of the Gol den Foods property
and a small portion of the Golden Brands and
Becker properties and then connects to MSDs
exi sting system The M oskey Avenue punp
station option involved building a punp
station and punping the Harol d Avenue

wast ewater to a McC oskey Avenue sewer |ine
owned by MSD

*x * * % *

In June of July of 1997, MsSD first contacted
Gol den Foods to discuss the possible
acquisition of the private sewer line. At
that time MSD proposed that Gol den Foods
relinqui sh ownership of the existing sewer
line in exchange for MSDs installation of a
new separate, parallel 8 inch sewer line to
be constructed for the apparent exclusive use
of Gol den Foods. Under this proposal, the
Har ol d Avenue residents and presunably
Paral | el Products (an upstream nei ghbor who
was usi ng the CGol den Foods sewage |ine by
virtue of . . . [an] easenent agreenent)
woul d be serviced by the existing sewer |ine.
Because of the nature of Col den Foods and
Gol den Brands busi ness, food processing, the
conmpani es expressed concern that MDs
excavation and construction would interfere
with their ability to service their clients
who require tinely deliveries. Golden Foods
was particularly concerned because the
proposed new sewer |ine and the existing
sewer |ine would both run Aright through the
center of its (CGol den Foods:) property where
nunmerous utility lines and other connections
exi st, and where custoners, suppliers,
vendors and enpl oyees maintain their main

i ngress and egress for the conduct of Col den
Food:s business.@ Oher concerns voiced by
Gol den Foods representatives included
potential environmental problenms with respect
to any renoved soil and the |ocation of any
sanpling points for nonitoring Gol den Foods
ef fl uent and di scharge.

For six and one-half nonths after this
initial overture, the parties had no contact
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but they resuned di scussions in January 1997,
agai n di scussi ng MsD assum ng ownershi p of
the existing 45 inch line and constructing a
new 8 inch line for Colden Foods use. The
estimated cost of construction of the new
smal | er sewer |ine was approxi mtely $56, 000
- $60, 000.00. Eventually attorneys for MSD
and Gol den Foods became involved in
exchangi ng several draft agreenents, a
process which continued through the spring
and sumrer of 1998 and into early 1999. On
February 25, 1999 Camlle Irwin, attorney for
MSD, wote Al an Linker, counsel for Colden
Foods, to advise that MSD was w t hdraw ng al
prior offers and term nating negotiations.
She identified substantial areas of

di sagreenent wi ch were paragraphs 7(Q, 7(H)
and 10 of Gol den Foods proposed agreenent of
February 17, 1999. Paragraph 7(Gdealt wth
MSDss abat enent of testing of Gol den Foods
effluent until the new parallel sewer line
was conpleted. Paragraph 7(H) required MSD
to performsoil sanpling of the easenent area
and if environmental contam nants were
present, to either dispose of the soil or
replace the soil inits original |ocation
rendering the parties- agreenent null and
void. Paragraph 10 contai ned a provision for
MSD obt ai ni ng adequat e i nsurance coverage to
i ndemni fy Gol den Foods agai nst any | osses or
damages for business interruption caused by
MSD:s construction or mai ntenance work on

CGol den Foods:= property.

Docunments in MSDs files reflect that after
negoti ations with Gol den Foods were halted,
MSDss engi neers deened the gravity alignnent

a Anot wor kabl e option@l and pursed the

McCl oskey Avenue punp station option.

[ Eventual | y, however, MSD revived the gravity
al i gnment option and sought to condem the
appel | ees: property.|]

After Ms. Irwins February 1999 |letter, MSD
did not contact Gol den Foods until over
fourteen nonths | ater when anot her MSD
attorney, Julia Lundy, sent a May 19, 2000

| etter offering Gol den Foods $180.00 for its
private sewer line. This figure was |ater
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determ ne to be a typographical error and
MBDs Al ast and final good faith offer( for
the 45 inch sewer |ine was $4,000. Presented
with the potential for a condemnati on
proceedi ng in May-June 2000, M. Linker
contacted Ms. Irwin and offered to give MSD a
sewer easenent entering Gol den Foods:
property on the west and proceedi ng at MSDs
el ection either north or south and then east.
&ol den Foods nmade this proposal to reduce the
ri sk of business interruption or interference
since the construction would take place on
the perineter of its property as opposed to
through the center. MSD rejected this offer
and further noted that it had withdrawn its
prior offer back in February 1999 because of
a Asubstantial change@ by Gol den Foods which
was Adeterm native in MSDs decision to
withdraw [its] offer.@ The offending

par agr aph, 4(11), sinply stated Athis

easenent is granted subject to any prior
easenents on record.§ In her June 26, 2000
letter Ms. Irwin, counsel for MSD, indicated
t hat Aat that point MSD, who had been dealing
in good faith, withdrewits offer.@ These
condemnat i on proceedi ngs were conmrenced on
July 11, 2000. That sane date M. Linker on
behal f of Gol den Foods informed Ms. lrwin

t hat the Asubstantial change which was

determ native in MSDs decision to w thdraw
their offer@ was actually | anguage that MSD
had i ncluded in the agreenent.

Follow ng the filing of this action,
conmmi ssi oners were appoi nted and their

initial report was received on July 31, 2000.
An Anmended Petition of Condemation was filed
on Cctober 24, 2000. On Novenber 22, 2000,

[ Gol den Foods] filed an answer to the Amended
Petition for Condemmati on chal |l engi ng the
right of MSD to condemmn their private sewer
line. Discovery was conducted by both
parties and a one-day right to take hearing
was conducted by this Court pursuant to KRS
416. 610 on May 2, 2001. The Court heard
testinony form Loyi so Melisizwe and Carol yn
Wl liams of MSD and Al an Linker on behal f of
[ Gol den Foods]. In addition, the Court

consi dered deposition testinony of Gordon



Gar ner, Executive Director of MSD, and
Camille Irwin, counsel for MSD

Fol l owi ng the hearing, the Jefferson Grcuit Court
entered its findings of fact, conclusions of law, and its opinion
and order dismssing MSDs Petition for Condemation. This
appeal foll owed.

MSD contends that the trial court erred by concl uding
that it had failed to negotiate in good faith for the acquisition
of the disputed property before it initiated condemati on
proceedi ngs and that, therefore, it was not authorized to condem
the disputed property. W disagree.

Bef ore proceedi ng with condemmati on, MSD was obli gated
to negotiate in good faith for the acquisition of the appell ees:
property. MGee v. City of WIlianmstown, Ky., 308 S.W2d 795
(1957). It is well established precedent that a failure to
engage in a proper negotiation nmay serve as the basis for the
di sm ssal of a condemation action. Eaton Asphalt Paving Co. V.
CSX Transp., Ky. App., 8 S.W3d 878 (1999), disc. rev. denied,
quoting Howard Realty Co. V. Paducah and |I.R Co., 182 Ky. 494,
206 S.W 774 (1918); see also Usher and Gardner, Inc. v. Myfield
| ndep. Bd. Of Educ., Ky., 461 S.W2d 560, 562-563 (1971).

As the trial court observed in its opinion, the
property to be taken in this case is atypical. Normally, MsSD
i ke other condemors, takes undevel oped property for
i mprovenent. In this case, however, the property to be taken

consists of a fully functional 45-inch sewer |ine capabl e of
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servicing many residential custoners and several industrial users
C as well as its owner. In the initial stages of negotiation,
when MSD proposed acquiring the existing line for the use of al

ot her |l ocal custoners and constructing a separate 8-inch line for
Gol den Foods, MSD appeared to recogni ze the distinctive nature of
the property to be taken. However, its later decision to

wi thdraw all previous offers and to present instead a single,

rat her suspect, and non-negoti able offer of $180 (|l ater expl ai ned
as a typographical error and anended to $4, 000.00), tends to
evidence a failure to make a reasonable effort to acquire the

| and by contract of private sale. See Eaton Asphalt Paving Co.,
supra. Moreover, all of the negotiations preceding the fina
take-it-or-leave-it offer of May 2000 involved MSDs intent to
take the existing sewer line in exchange for its construction of
a new line exclusively dedicated to Gol den Foods:s industri al
conpl ex. MSD had never discussed or negotiated with Gol den Foods
with respect to its current intention to condemm the private
sewer line for service to all users -- the residential custoners
as well as other industrial users. As a result, the trial court
did not err by finding that MSD acted unreasonably, unfairly, and
oppressively in its dealings with the appellees. Nor did it err
by concluding that through its actions, MSDs very right to
condemn the di sputed property had been inplicated and

conpr om sed.



Qur resolution of this issue renders noot the

appel | ees: contenti ons on appeal, and we decline to address them

However, we are keenly attentive to the appellees: allegation
that MSD intentionally failed to abide by its own published
voting protocol and that it fraudulently m srepresented the
out cone of the nei ghborhood vote in order to take the property of
Gol den Foods as well as to conpel the residential users to
underwite a sewer project that they had not properly approved.

As the Kentucky Suprene Court recently observed in In re Hughes &

Col eman, Ky., 60 S.W3d 540, 543 (2001):

An agency changing its course nust supply a

reasoned anal ysis indicating that prior

policies and standards are being deliberately

changed, not casually ignored, and if an

agency gl osses over or swerves fromprior

precedents w thout discussion, it may cross

the line fromthe tolerably terse to the

i ntol erably nute.

It may be that MSD cavalierly ignored its previous
witten policies. O, as the appellees contend, it nay be that
MSD sought to perpetrate a fraud on the Harol d Avenue residents.
Regardl ess of its notives for its dubious behavior, MSD failed to
engage in the proper course of negotiations that would
necessarily serve as the required predicate for condemnati on
proceedi ngs. In so behaving, it rendered condemati on both
i nappropri ate and unaccept abl e.

The judgnent of the Jefferson GCrcuit Court is

affirned.



DYCHE, JUDGE, CONCURS.

POTTER, SPECI AL JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

POTTER, SPECI AL JUDGE, DI SSENTING Respectfully, I
di ssent.

The only matter upon which | depart fromthe tria
court, and the majority here, is the holding that MSD failed to
negotiate in good faith prior to commenci ng the condemnati on
pr oceedi ng.

As the trial court found, MSD had the right to condemm
an easenent across the Gol den Brands property containing the 45-
inch sewer. This background fact colors all pre-condemation
negoti ati ons. MSD cannot be expected to bargain as if it |acked
t he power to condemm. Therefore, MSDis only required to nmake an
offer that is reasonabl e when neasured agai nst what the | andowner
could receive in a condemati on proceeding.

Here the pre-condemati on negoti ati ons took place in
two rounds. In the first round MSD sought a gl obal solution to
several problens. It offered to build a separate 10-inch sewer
line and separate nonitoring station to collect and nmeasure just
t he Gol den Brands effluent, thereby elimnating a | ong-standing,
ongoi ng di spute over the anmount of Golden Brands bill. In return
Gol den Brands would give MSD the easenent. These negoti ations

did not prove fruitful
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Sone 14 nonths later, after exploring alternate
nmet hods, MSD el ected to condemm the 45-inch sewer w thout
attenpting to nmake provisions to resolve the neasurenent and
billing problens. A conpetent appraiser valued the easenent at
$1, 706 and MSD opened a second round of negotiations by offering
this anount for the easenent alone. This cash only offer, which
was | ater increased to $4,000, was rejected without any counter
offer. It was clear fromthe rejection of the offer and the
subsequent proceedi ngs that Gol den Foods woul d not accept a cash
of fer anywhere near $4,000. Instead it wanted, anong other
things, its separate sewer, a new nonitoring station, and the
right to nove the sewer in the future, none of which it could
ever get in a condemation proceeding. 1In short, it wanted a
gl obal resolution of all issues.

The condemnation action foll owed.

The trial court found that the cost of constructing the
separate sewer and nonitoring station offered in round one of the
negoti ati ons set a benchmark for the value of the easenent. She
then used this benchmark to find that MSD' s | ater cash offer in
t he second round of negotiations was mani festly inadequate.

To quote fromthe trial judge: “’ A single take-it-or-
| eave-it offer of a manifestly inadequate anmount could well
evidence a failure to make a reasonable offer to acquire the |and
by contract of private sale.” (citations omtted) WMSD s conduct

with [Golden Brands] in the context of this project does not neet
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the good faith standard.” The trial court further noted that the
of fer of $4,000 is a “’nmanifestly inadequate anpunt’ and clearly
suggests ‘a failure to nake a reasonable effort’ to acquire the
property by agreenment . . . . MSD s failure to recognize the
nature and value of what it proposed to take clearly exhibits a

| ack of good faith.”

It is unclear whether the trial judge took the cost of
the 10-inch sewer to be evidence of the value of the easenent to
MSD or as evidence of the cost to construct or replace the 45-
inch sewer being condemmed. However, neither the repl acenment
cost of the item condemed nor the value it has to the condemi ng
authority is a proper neasure of val ue.

Al'l negotiation and nedi ation takes place in the shadow
of the law, and here good faith negotiations take place in the
shadow of condemation law. In a partial taking, the
conpensati on due the | andowner flows froma well-established
formul a:

The basi c neasure of danages, where part of a tract of

land is taken by condemmation, is the difference in the

fair market value of the tract before and after the

t aki ng.

Commonweal th, Dep't of H ghways v. Stanper, 345 S.W2d 640, 642-
43 (1961).

Here, the offer by MSD to build a $50-60, 000 sewer line
was nade to obtain the easenment (with a 45-inch and a 10-inch
[ineinit) and to resolve the neasuring problem Therefore, it

cannot be used to even set the value to MSD for the easenent with

-12-



only a 45-inch sewer init. Even if this anpbunt was consi dered
to reflect the value of the easenment to MSD it is still not a
nmeasure of the conpensation due a | andowner in a condemnation

proceeding. As stated in City of Newport Muinicipal Housing

Comm ssion v. Turner Advertising, Inc., 334 S.W2d 767, 769

(1960), “this concept [of difference in fair market val ue]

excl udes both the value of the property to the owner and the

value of the property to the taker.” (enphasis in the original).
If the cost to construct the 10-inch sewer is

consi dered indicative of the cost to replace the 45-inch sewer,

this figure is still not controlling.
It should be enphasi zed again that the neasure of
damages is the difference in the market val ue of the
tract of |land before and after the taking. Wile
evidence as to structural cost of certain inprovenents
may be admi ssible as bearing on the market val ue of the
| and, the instructions should nmake clear that the
neasure of dammges is as above stated.

Commonweal th, Dep't of Hi ghways v. Stanper, 345 S.W2d at 644.

Conplicating the valuation further is the fact that
ol den Brands did not own the sewer outright. The sewer was
al ready subject to the private pernmanent easenents previously
given to other |andowners in the industrial park.

The appearance that sonmething nay be awy may stem from
the fact that MSD intends to use the sewer as a sewer, thereby
benefiting fromits prior existence in the easenent. Cearly,
that fact influenced the trial judge, who commented that “[o]nly

a nmyopi ¢ bureaucracy could equate the taking of a fully
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functioning sewer line with the taking of undevel oped | and...
MSD s failure to recogni ze the nature and val ue of what it
proposed to take clearly exhibits a lack of good faith.”

Per haps a mundane exanple will highlight why the fact
t hat MSD, because of the unusual nature of its business, can
actually use the sewer should not influence the outcone.

An Owmner has a house and | ot worth $200, 000 near a city
park. At a cost of $50,000 he buys additional acreage and buil ds
a sw nmm ng pool. Because, as every real estate agent knows,
you can't get your noney out of a pool, the house, expanded | ot
and pool altogether are worth only $225,000 (not the $250, 000 the
Owner has in the property). He sells to a second owner for this
pri ce.

Thereafter, the city decides to enlarge the park and
condenns the portion of the lot with the pool but not the old | ot
with the house. Since the condemation involves a partia
taking, the jury determ nes “before” and “after” val ues, and sets
the loss to the second property owner at $25,000 (the $225, 000
val ue of the house, larger |ot and pool before the taking |ess
t he $200, 000 val ue of the house and original lot after the
t aki ng) .

If the city fills in the pool and uses the land for a
basebal | di anmond, the cost of the pool is unlikely to make the
$25, 000 offer or award seem unreasonable. |If however, the city

uses the pool as a pool, does the |andowner get nore noney
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because the city shouldn't get a $50, 000 pool for $25,000? The
answer i s no.

Counterintuitive though it may be, the award to the
| andowner m ght have been greater if MSD had condemmed raw | and
and built a sewer instead of condemming |land with a sewer and
al ready subject to an existing private sewer easenment. As noted,
the award to the property owner is the difference between the
before and after values. |f MSD condemms raw unencunbered | and,
the owner gets the difference between the full value of his |and
and that |and encunbered with a MSD sewer easenent. |If MSD
condemms | and al ready encunbered with a private sewer easenent,
t he | andowner’s before value is reduced, and therefore the
di fference between the two values is correspondi ngly reduced.

At oral argunment there was a suggestion that the
easenment had i ncreased val ue because one private user, who did
not hold a permanent easenent, would be forced to bargain with
Gol den Brands in 2005 to renew its tenporary private easenent.
In a condemmation action it is the value of the |and rather than
some | ost business opportunity that governs the award. “W have,
of course, held tinme and tine again that business |osses

resulting fromcondemmati on are not conpensable. Comobnwealth,

Dep’'t of H ghways v. Rogers, 399 S.W2d 706, 707 (1965).

Here, the two appraisers hired by MsSD as well as two
apprai sers | ater appointed by the court val ued the interest

t aken, using the nethods applicable to condemati on cases. All

-15-



four appraisers arrived at a value less than MsD s final offer,
whi ch was rejected out of hand, and there was no expert testified
to a higher value. The trial court should not have disregarded
this testinony and fashioned its val ue based upon
repl acenent/construction cost to find that MSD s offer was
unr easonabl y | ow.

For the above reasons, | would reverse the tria

court’s holding that MSD bargained in bad faith.
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