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SCHRODER, JUDGE. This is an appeal froma judgnent pursuant to
a conditional guilty plea to one count of receiving stolen
property. Appellant maintains that the trial court should have
granted his notion to suppress because the police did not have
sufficient cause to conduct an investigatory stop and the
resulting search was illegal. G ven the evidence adduced at the
suppression hearing, we reject appellant's argunents and, thus,

affirm



At 1:49 a.m on January 24, 2001, Barbourville police
officers Wnston Tye and Janes Gray were driving in an area
where nunerous burglaries had recently occurred and observed
appel lant, Wlliamdiver, and another male, Jeffrey Vaughn,
wal ki ng down the m ddle of Allison Avenue "carrying sonething".
The officers then turned off their lights, drove through a
furniture store parking lot and cut over to where the
i ndi vidual s were headed so as not to scare themoff. Wen the
of ficers cane upon the individuals, they were running up to the
edge of the road and | ooked to be out of breath. Upon seeing
the officers, the individuals stopped running. The officers
t hen approached the individuals and asked why they were out of
breath. The two denied that they were out of breath. Oficer
Tye asked if they had anything on them to which they responded,
"no, you can search us."” Upon conducting a patdown search of
appel lant, a renote control was found in his pants pocket.

O ficer Tye then wal ked down the road in the direction from
whi ch the individuals had cone and found a keyboard and a VCR
laying in the ditch.

At the suppression hearing, it was adduced that one
week prior to Aiver and Vaughn being stopped in the present
case, Oficer Gay and another officer stopped Aiver and Vaughn
and di scovered a crowbar on one of the nmen. The next norning,

one of the officers was cl eaning out his cruiser and di scovered
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aslimjim an instrunent used to pop |ocks on car doors, in the
back of the cruiser. Oficer Tye testified that he was aware of
this incident at the tine of the January 24 stop of the

i ndi vidual s. However, there was no evidence as to whet her
Oficer Gay or Oficer Tye recognized diver or Vaughn fromthe
prior incident in deciding to stop themon the night in

guesti on.

Aiver was indicted for second-degree burglary and
theft by unlawful taking under $300. Qiver subsequently filed
a notion to suppress all evidence seized as a result of the
investigatory stop. After a full suppression hearing, the tria
court denied the notion. Thereafter Oiver entered a
conditional guilty plea to an anmended charge of receiving stolen
property over $300, reserving the right to appeal the denial of
t he suppression notion. On July 23, 2001, final judgnment was
entered sentencing Aiver to one year in prison. This appea
f ol | owed.

Aiver first argues that the trial court erred in
finding that the police had cause to conduct an investigatory
stop of himand Vaughn. A trial court's findings on a
suppression notion will not be overturned unless they are
clearly erroneous, and the defendant has the burden of proving

that the trial court so erred. RCr 9.78; Cark v. Comonweal t h,

Ky. App., 868 S.W2d 101 (1993). It has been held that the
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police can conduct an investigatory stop of a defendant if the
pol i ce have reasonabl e suspici on based on specific articul able

facts that crimnal activity is afoot. Terry v. Chio, 392 U S.

1, 88 S. C. 1868, 20 L. Ed. 2d 889 (1968); Stewart V.

Commonweal th, Ky. App., 44 S.W3d 376 (2000). In determning

whet her reasonabl e suspi cion exists, courts nust | ook at the

totality of the circunstances. Taylor v. Commonweal th, Ky., 987

S.W2d 302 (1998), cert. denied, 528 U S. 901, 120 S. C. 239,

145 L. Ed. 2d 200 (1999). Reasonabl e suspicion requires
specific objective facts which would | ead an officer, based on
hi s experience, to conclude that crimnal activity mght be in

progress. Spear v. Sowders, 71 F.3d 626 (6th Cr. 1995).

In the instant case, diver and Vaughn were observed
wal ki ng down the street carrying sonething at 1:49 a.m in an
area that had recently experienced nunmerous burglaries. At that
time, both officers were aware of suspects being previously
stopped by police in that vicinity with instrunents comonly
used to gain illegal entry into cars/buildings. Wen the
of ficers next saw the individuals, they were running up the edge
of the road and stopped when they saw the police. Upon
approaching the two, the officers noticed that they were out of
br eat h.

An individual’s presence in a high crinme area is a

legitimate factor to be considered by police in deciding whether
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to conduct a Terry stop of that individual. See Sinpson v.

Commonweal th, Ky. App., 834 S.W2d 686 (1992); Baker v.

Commonweal th, Ky., 5 S.W3d 142 (1999). The fact that an

i ndi vidual’s conduct is just as consistent with innocent
activity as with crimnal activity does not preclude an officer
fromconsidering that activity in deciding whether to conduct an
investigatory stop. Baker, 5 S . W3d at 146.

In considering the totality of the circunstances - the
i ndividuals’ presence late at night in an area experiencing
frequent burglaries, conbined with the fact that they were
carrying sonmething and appeared to be running from sonething —
we believe the officers had sufficient articulable facts to
suspect that diver and Vaughn had stolen sonmething in a
burglary and were fleeing the scene of the crinme. Accordingly,
the police were justified in conducting an investigatory stop of
aiver.

A iver next argues that the ensuing search of his
person which yielded the renote was unlawful. It is undisputed
t hat once stopped and asked by police if they had anything on
them diver and Vaughn replied that they did not and further
specifically told the officers that they could go ahead and
search them It is well settled that valid consent is one of

t he exceptions to the requirenment for a search warrant. Stewart



v. Commonweal th, Ky. App., 44 S.W3d 376 (2000). Accordingly,

the search of Aiver’s person was proper.
For the reasons stated above, the judgnent of the Knox

Crcuit Court is affirned.
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