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BEFORE: KNOPF, JOHNSQON, AND McANULTY, JUDGES.

McANULTY, JUDGE. Mary Ann Esarey appeals her conviction in the
Pul aski Circuit Court for wanton endangernent in the first
degree, conplicity to retaliating against a witness, and perjury
in the first degree. The charges stemmed from appellant’s
service on a grand jury in Taylor County.! The Commonweal th
charged that appellant reveal ed the nane of a confidentia

i nformant, LaBron Gaither, who was nurdered the day after he

! Venue was changed from Tayl or County to Pul aski County.



testified before the grand jury. Appellant raises numerous
clainms of error. W affirm

Appel lant first alleges that the case agai nst her
shoul d have been dism ssed entirely because she had a deal with
t he Commonweal th that she would not be prosecuted if she passed

a polygraph test. In Wrkman v. Commonweal th, Ky., 580 S.W2d

206 (1979), the indictnment was required to be di sm ssed because
t he Commonweal th had agreed to disnmiss if the defendant passed a
pol ygraph exam nation. The Suprene Court decided that the
Commonweal th was conpel led to honor its bargain. 1d. at 207.

Appel I ant argues that the trial court erred in
finding, following a hearing, that no such agreenent existed.
The Commonweal th Attorney testified, and submtted an affidavit
in which he asserted that the deal was that if appellant passed
t he pol ygraph test, the Comonweal th would give that infornmation
to the grand jury. He stated that there was never any agreenent
that he woul d not pursue the case if appellant passed the
pol ygr aph.

An appellate court is bound by the trial court's
findings of fact unless there is clear error conmtted or there

is an abuse of discretion by the trial court. GCeneral Mdtors

Corp. v. Herald, Ky., 833 S.W2d 804, 806 (1992). W concl ude

that in this case there was sufficient evidence for the court to

deternmine that the agreement was as the Commonweal th Attorney
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stated. Appellant presents no basis for his assertion that the
trial court’s determnation was clearly erroneous. The
agreenent of the parties was not commtted to witing. As a
result, the trial court based its decision on the recollections
of the Commonweal th and appellant’s fornmer attorney. W
conclude that there was no clear error since there was
sufficient evidence to support the decision of the trial court.
Next, appellant argues that inadm ssible hearsay
evi dence was introduced when the trial court allowed the
Comonweal th to play a videotape of appellant’s testinony before
the grand jury. Her grand jury testinony forned the basis for
the perjury charge. Appellant began her testinony before the
grand jury by giving a statenent. She stated that on July 16,
1996, when she returned fromgrand jury duty to the housing
devel opnent where she lived, a group of her neighbors called out
to her to ask her about indictnents handed down that day. She
said first sonmeone asked if their nanme was nentioned. Appellant
sai d al t hough she knew she shoul d not have, she replied in the
affirmative and turned to go in her residence. Then soneone
yel l ed, “Who was the narc?” \When appellant said she didn’t
know, her neighbor Libby Pope asked, “Was it LaBron?” According
to appellant, she replied, “Sonething Iike that,” and went

i nsi de.



As shown on the tape, the grand jurors then questioned
appel | ant about the testinony of other w tnesses who had
testified prior to her statenent. They asked about all egations
t hat appel |l ant was involved in using and dealing drugs, that she
had vol unteered information to the nei ghbors about the
i nformant, and she had suggested that sonething needed to be
done about him One of the witnesses the grand jurors asked
appel | ant about was Shaquille Porter, who did not testify at the
trial herein. Appellant objected to the grand jury's reference
to Porter’s testinmony on the tape as hearsay.? The trial court
overrul ed appellant’s objection, but agreed to adnonish the
jury. After playing the tape, the court adnonished the jury to
“di sregard and not consider as evidence in this case the
statenments by nmenbers of the Taylor County Grand Jury or the
Tayl or County Commonweal th Attorney as to what various w tnesses
had said concerning the defendant before the grand jury.”
Appel | ant argues that the adm ssion of statenments by a w tness
who did not testify at trial violated the rul e agai nst hearsay
and the Confrontation Cl ause.

We agree that the adm ssion of the tape, in which
Porter’s grand jury testinony was repeated by nenbers of the

grand jury, does not fit within any exception to the hearsay

2 Appel | ant contends on appeal that she noved for a mistrial. W disagree.
Appel l ant‘s counsel nade reference to a mistrial in argunent, but never nade
a notion to the court.



rule. We conclude that the evidence was offered for the truth
of the matter asserted in those statenents. The evi dence was
not adm ssible nerely because it was sworn testinony before the

grand jury. See Gsborne v. Commonweal th, Ky., 43 S.W3d 234,

239 (2001). Appellant’s grand jury testinony shoul d have been
redacted to renove references to hearsay statenents.

However, we do not believe the adm ssion of the
evi dence constituted harnful error under the circunstances of
this case. First, there was the adnonition given by the court.
Appel I ant has not shown any reason to assune that the adnonition
woul d not have been followed. An adnonition controls the jury
and renoves the prejudi ce which brought about the need for an

adnmonition. day v. Commonweal th, Ky. App., 867 S.W2d 200, 204

(1993). Appellant did not nove for a mstrial follow ng the
adnoni ti on, which indicates that satisfactory relief was

granted. West v. Commonwealth, Ky., 780 S.W2d 600 (1989).

Second, we recognize that the testinony of the absent
grand jury witness was nerely cunul ative of w tnesses who
testified at trial to the sane allegations regardi ng appel |l ant.
Li bby Pope testified that appellant canme to her apartnent and
tol d Pope she knew who had signed indictnents and identified the
i nformant as sonmeone nanmed LaBron. Pope said appellant |ater
suggested that soneone should “do a drive-by”. Pope testified

t hat appel | ant used drugs and had received sone that night from
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Myron Young for her information. Tiffany Wllis testified
appel lant told her at Pope’ s apartnent who the infornmant was and
who had been indicted. WIllis testified that she used drugs
with appellant that night. Mron Young testified that he heard
appel l ant say who had been indicted, then | ater heard appell ant
say the informant’s nane. Young testified that he got high that
night with Pope, WIlis and appellant. Lanont Battee testified
that he heard appellant tell the group gathered at Pope’s
apartnent that Gaither was the informant, and heard her say
sonet hi ng about a drive-by shooting and that “sonethi ng needed
to be done” about him Battee also testified to drug use by
appel | ant .

We concl ude that the hearsay testinony was nerely
cunmul ati ve of the testinony of wtnesses at trial. Upon
consi deration of the whole case, if there is not a substanti al
possibility that the result would have been any different, this
Court will hold the irregularity non-prejudicial under the

harm ess error doctrine. Abernathy v. Commonweal th, Ky., 439

S.W2d 949, 952 (1969). W do not believe that the hearsay
testimony of Porter could have had a prejudicial effect. G ven
t he nunber of witnesses who testified to substantially the sane
informati on as the absent w tness, any error was harnl ess.

Appel lant’s next claimis that it was error to admt

“other crinmes” evidence concerning allegations of drug use, and
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that the evidence of her drug invol venent went beyond the
Commonweal th’s pretrial notice under KRE 404(c). Appellant at
trial did not specifically argue that the Comobnweal th’s
evidence did not conformto the KRE 404(c) notice. W find no
error.

KRE 404 (b) states, in relevant part:

Evi dence of other crinmes, wongs, or acts is

not adm ssible to prove the character of a

person in order to show action in conformty

therewith. It may, however, be adm ssible:

(1) If offered for sonme other purpose, such

as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or

absence of m stake or accident][.]
The other crines evidence in this case was rel evant to show nore
than crimnal disposition. The Conmmonwealth alleged the
associ ation wth people who were drug users and suppliers
provided a notive for appellant to reveal the nanme of the
confidential informant to them |In appellant’s opening
statenment at trial, she denied that she associated with her
nei ghbors and said that she was not a part of the drug scene at
Li bby Pope’s apartnment. Her assertions further opened the door
to the adm ssibility of the evidence. W conclude that there
was reasonable pretrial notice of the KRE 404(b) evidence, the

evi dence was relevant to the issues, and was not unduly

prej udici al .



Appel | ant next argues that she shoul d have been
allowed to introduce evidence that a relative of LaBron
Gaither’'s had filed a wongful death clai magai nst the Kentucky
State Police in the Board of Clains. W agree that the tria
court properly excluded the evidence as not relevant to this
prosecution. Relevant evidence neans evi dence havi ng any
tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be wi thout the evidence. KRE 401.
Appel I ant wanted to show that she was a “scapegoat” for the
negl i gence of persons within state governnment. Nevertheless, we
agree that the fact that a lawsuit was filed is not probative of
her allegations. The evidence regarding the Board of C ains
action would not have made any facts in evidence nore probabl e,
yet it easily could have served to confuse the issues. The
trial court properly excluded it. Moreover, appellant was able
to elicit evidence at trial to infer that Gaither’s death
resulted fromthe Commonweal th’s nmethod of transporting himto
the grand jury to testify, and fromthe decision to performa
controlled drug buy using Gaither the day after he had testified
before the grand jury.

Next, appellant argues that it was error to exclude
testinmony of Katina Brockman concerni ng whet her others knew

LaBron Gaither was an informant before appellant disclosed it.
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Brockman was the girlfriend of Jason Noel, who was convicted of
the nurder of Gaither. On avowal, Brockman testified that she
did not know for sure, but she thought that people she was with
at the courthouse knew already that Gaither was the informant.
She testified that at the courthouse everybody was tal ki ng about
an undercover “narc” who had gotten into a particular car with
Detective Danny Burton. The trial court disallowed the

testi nony because of hearsay and | ack of basis for know edge.

Appel | ant contends that the avowal testinony was non-
hearsay. W agree that the evidence was proffered not to
establish that Gaither was the informant or that he arrived at
the courthouse in a certain car, but to show that other people
knew t hose facts and were tal king about them However, we do
not find any error in the exclusion of this testinony, because
this evidence was devel oped at trial by another wtness.

Lanont Battee was one of the nmen who joined in the
assault on Gaither the day after the grand jury testinony.
Battee testified that before appellant reveal ed Gaither’s nane,
he had heard in Marion County that Gaither was working for the
state police. He stated, “We knew a little bit before, but we
wasn’t positive.” But he stated they didn’'t act on what they
had heard because it was just hearsay, and they needed nore than

t hat .



We do not conclude the testinony of Brocknman was vita
to appellant’s case. An error in exclusion of evidence is
harm ess if it would not have affected the outcone of the trial.

H 1l v. Commonwealth, Ky. App., 779 S.W2d 230, 232 (1989). The

jury had already heard evidence that Gaither’s nane had been
circulated as a “narc,” but only when his nanme was confirnmed was
the information acted on. Thus, evidence that Gaither’s nane
was bei ng nmentioned at the courthouse woul d not have made a
difference in the outcone of the trial. The exclusion of the
evi dence was harnl ess error.

Appel | ant next argues that she shoul d have been
granted | esser included offense instructions on the wanton
endanger nent charge and on the perjury charge. An instruction
on a lesser included offense is required only if, considering
the totality of the evidence, the jury m ght have a reasonabl e
doubt as to the defendant's guilt of the greater offense, and
yet believe beyond a reasonabl e doubt that he is guilty of the

| esser offense. Houston v. Commonweal th, Ky., 975 S.W2d 925,

929 (1998). Wanton endangernent in the first degree requires
that the jury find that the conduct was wanton under
circunstances mani festing an extrene indifference to the val ue
of human life. KRS 508.060. The |ower degree requires only

t hat the conduct be wanton and create a substantial risk of

physical injury. KRS 508.070.
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We believe the trial court correctly denied the | esser
i ncl uded of fense instruction for wanton endangernent in the
second degree. The Commonweal th presented evi dence regarding
the inmportance of secrecy in grand jury proceedi ngs and the
danger to Gaither once his nane was discl osed, including
concerns raised by appellant’s fellow grand jurors. G ven the
dem se of the informant in this case, we do not agree that a
reasonabl e juror could doubt that disclosure of an informant’s
nanme created a substantial danger of death or serious physica
injury.

Appel I ant argues that the trial court should have
given a |l esser included offense instruction on the charge of
“fal se swearing.” False swearing differs fromperjury in that
t he Conmonweal th need not prove that the person was testifying
in an official proceeding or that the testinony was a materi al

false statement. Comonwealth v. Stallard, Ky., 958 S.W2d 21

(1997). In this case, there is no question that the statenent
was made during an official proceeding. Wether the statenent
was material was a question of law. KRS 523.010(1);

Commonweal th v. Stallard, supra at 24. Although there is no

direct finding in the record, we conclude that the trial court
inpliedly found that the statenment was material by denying the
instruction for false swearing. W agree that a | esser included

of fense instruction was not justified.
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Appel I ant argues that she should have received a
directed verdict of acquittal on the perjury charge. On
appellate review, the test of a directed verdict is, if under
the evidence as a whole it would be clearly unreasonable for a
jury to find guilt, only then is the defendant entitled to a

directed verdict of acquittal. Comonwealth v. Benham Ky., 816

S.W2d 186, 187 (1991). Perjury in the first degree requires a
showi ng that the defendant nade a material false statenent,
whi ch she did not believe, in an official proceeding under an
oath required or authorized by Iaw. KRS 523.020(1). KRS
523.010(1) states that, “*Material false statenment’ neans any
false statenment, regardless of its adm ssibility under the rul es
of evidence which could have affected the outcone of the
proceedi ng. Wether a falsification is material in a given
factual situation is a question of law.” Appellant states that
she admitted before the grand jury that she told the people at
her housi ng conplex that Gaither was the confidential informant.
She contends that the details of her statenments, such as whet her
she went over to Pope’s apartnment, were not material, and so
there was no basis for the Coomonwealth to pursue a perjury
char ge.

We concl ude that the Commonweal th sufficiently showed
evidence of a material false statenent fromthose details. In

appellant’s testinmony at the grand jury hearing, she portrayed
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herself as trying to avoid her neighbors and as only respondi ng
to their unrelenting questions about the indictnents and the
informant. The Commonweal th presented evi dence, however, that
appel  ant went over to Li bby Pope’s apartnent and freely

di scl osed the nane of the informant and even suggested that
sonet hi ng needed to be done about the fact that he had
testified. The jury could decide that she, in the hope of
avoiding indictrment, altered essential details of what happened
in order to portray herself as having been coerced by her

nei ghbors. In that way, the false statenents were material in
t hat they could have affected the outconme of the grand jury
proceedi ng as to whether or with what offenses she was indicted.
The notion for directed verdi ct was properly deni ed.

Finally, appellant argues that KRS 523.070 prevents
her conviction for perjury based only on a denial of guilt.
Appel I ant did not preserve this claimof error in the tria
court, but she argues this is palpable error. W reviewthe
claimof error, but we do not agree that appellant may utilize
this statute. KRS 523.070 states:

No prosecution shall be brought under this

chapter when the substance of the

defendant's fal se statenent is his denial of

guilt in a previous crimnal trial.

Appel | ant argues that since she was denying guilt in her

testinony before the grand jury, her prosecution for perjury
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under Chapter 523 as a result of that testinony is barred. The
Ceneral Assenbly chose specifically in this statute to bar
prosecutions for denial of guilt “in a crimnal trial,” rather

t han usi ng nore expansive | anguage to include a denial of guilt
in other crimnal proceedings. The grand jury proceedi ng was

not a trial. The courts are not at liberty to add or subtract
froma | egislative enactnent, or to di scover neani ng not
reasonably ascertained fromthe |anguage of the statue. Beckham

v. Board of Education of Jefferson County, Ky., 873 S.W2d 575,

577 (1994). Therefore, we do not invalidate the conviction on
the basis of KRS 523. 070.
For the foregoing reasons, we affirmappellant’s

convictions in the Pulaski Circuit Court.
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