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BEFORE: BUCKI NGHAM MANULTY, AND SCHRODER, JUDGES.
BUCKI NGHAM JUDGE: Davi d Paul Everly appeals froma judgnent of
the Bullitt Grcuit Court wherein he was convicted of first-
degree sex abuse after a jury trial and was sentenced to two
years in prison followed by a three-year period of conditiona
di scharge. W affirm

T.S.1, Everly’s step-daughter, testified at the trial
that on July 13, 1999, Everly touched her vagina with his hand

and made her touch his penis with her hand. The jury apparently

'We will refer to the child by her initials.



believed T.S.’s testinony, and it found Everly guilty of first-
degree sex abuse. The sentence was set at two years in prison
in accordance with the jury’s recomendati on, and an additiona
t hree-year period of conditional discharge was made a part of
t he judgment pursuant to KRS? 532.060(3). This appeal followed.
Everly's first argunent is that the trial court denied
himthe rights of confrontation, fundanmental fairness, counsel,
and due process by allowing T.S. to testify off the w tness
stand in a chair within a circle that included the judge, the
court reporter, the prosecutor, and his attorney, but not him
Prior to T.S. being called as a witness to testify in front of
the jury, the prosecutor asked the court to permt her to
testify in the aforenenti oned manner. Everly’s attorney
obj ected and requested that T.S. be required to testify fromthe
wi tness stand |ike other witnesses. The trial court granted the
prosecutor’s request and stated, “[g]enerally speaking the Court
has al ways all owed young children to testify by sitting in a
chair in close proximty to the jury. The Court will allow
Def ense Counsel to place a chair close by the child as well as
the Comonwealth and in close proximty to the Defendant.”
Everly argues that the procedure allowed by the court
denied himthe right to confront T.S. as a w tness because he

could only see her back. Further, he argues that the procedure

2 Kent ucky Revi sed Statutes.



prevented himfrom comunicating with counsel during the course
of T.S.”s testinony. Thus, he asserts that he was denied the
right to counsel. Additionally, he maintains that the procedure
used by the court should not have been enployed w thout a
requi site finding of necessity that nust be determ ned on a
case- by-case basis. Further, he contends that there was no
“conpel ling need” for the procedure used.

This was not a case in which the procedures of KRS
421. 350 were used and the child was not required to testify in
the courtroom Since Everly was permtted to remain in the sane
roomwith T.S. during her testinony “there was no inplication of
the confrontation clauses of the Sixth Amendnent of the United
States Constitution or Section of Eleven of our Constitution.”

See Stringer v. Commonwealth, Ky., 956 S.W2d 883, 886 (1997).

Furthernore, the fact that Everly was not within
T.S.’s field of vision does not nean that his right of
confrontation was violated. As the Kentucky Suprene Court

stated in Commonwealth v. WIllis, Ky., 716 S.W2d 224 (1996),

“[t]here is no constitutional right to eyeball to eyebal
confrontation.” 1d. at 230. The WIIlis court also stated that
“[t]here is no authority under traditional court room procedures
whi ch specifically requires any witness to | ook at the

defendant.” 1d. at 231. In short, the confrontation cl auses of



the United States Constitution and the Kentucky Constitution
were not violated in this case.

Everly argues that his right of counsel was viol ated
because he was not allowed to remain in continuous audi o contact

wth his attorney during T.S.’s testinony. See WIllis, 716

S.W2d at 231. In Price v. Commonweal th, Ky., 31 S.W3d 885

(2000), the Kentucky Supreme Court reversed an attenpted rape
conviction and held that the continuous audi o contact

requi renent was vi ol ated where the defendant and his attorney
were in different roons when the victimtestified. 1d. at 894.
In that case the trial court advised the defendant that if he
wi shed to consult directly with his attorney, he should notify
the bailiff who would notify the judge and that the trial would
be stopped and his attorney would be permitted to | eave the
courtroomin order to consult with him 1d. at 892.

The Price case is distinguishable. The requirenent

that the defendant be allowed to maintain continuous audio
contact with his attorney was not violated in the case sub
judice. Both Everly and his attorney were in the courtroom

al t hough they were not seated directly next to each other.

There is no indication that the right to counsel and the right
of Everly to continuously consult with his attorney was viol ated

in any manner.



Everly al so maintains that the procedure used by the
court should not have been enpl oyed because there was no show ng
of a “conpelling need” to do so. In support of his argunent,

Everly cites George v. Commonweal th, Ky., 885 S.W2d 938 (1994).

W agree with Everly that, in order for an alternative procedure
to be enpl oyed pursuant to KRS 421. 350, there nust be a finding
of a “conpelling need.” See KRS 421.350(2) and (3). However,
the procedure used in this case was not an alternate procedure
enpl oyed pursuant to KRS 421.350. KRS 421. 350 involves the
procedures to be used when a child alleged victimof illega
sexual activities testifies froma place outside the courtroom
or on tape before the proceeding. In this case the child
testified in the courtroomin front of the jury. Thus, since
the statute was not applicable, it was not necessary that a
“conpel i ng need” be shown.

Everly’s second argunent is that the trial court
denied himthe right to present a conpl ete defense by barring
the introduction of a letter witten by T.S. to her nother prior
to the incident. Everly maintains that the letter was rel evant
to show that T.S. desperately wanted to live with her nother and
woul d do anything to do so. W have reviewed the content of the
letter which was read into the trial record by the trial judge
outside the presence of the jury. W agree with the

Commpnweal th that the letter does not reflect that T.S. was



desperate to see her nother; rather, T.S. stated in the letter
that she m ssed her nother and wanted to be with her again.
Furthernore, the letter does not state that T.S. would do
anything to live with her nother.

Rel evancy “is a determ nation which rests largely in

the discretion of the trial court.” Transit Authority of River

Gty v. Vinson, Ky. App., 703 S.W2d 482, 484 (1985), quoting

G@ens Falls Ins. Co. v. Qgden, Ky., 310 S.W2d 547 (1958).

Further, “[t]his court will not disturb a | ower court’s
di scretionary ruling on appeal absent an abuse of discretion.”
Id. W conclude that the trial court did not abuse its
di scretion in refusing to admt the letter into evidence.
Everly's third argunent is that the trial court erred
by allowing T.S.”s nother to testify at |ength concerning her
questioning of T.S. imediately followng the incident. The
testinmony indicated that i mediately after the incident
occurred, T.S.’s nother took her to a back bedroom and
questi oned her extensively about what, if anything, had
happened. Although T.S. initially insisted that Everly had done
not hi ng i nproper, after persistent questioning she finally
stated that Everly had inproperly touched her.
When this Iine of questioning by the prosecutor
occurred, Everly's attorney did not initially object. However,

when the subj ect was agai n approached by the prosecutor later in
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the testinony, Everly’'s attorney raised an objection. The

obj ection was that the testinony was hearsay, but the prosecutor
responded that the testinony was subject to the excited
utterance exception to the hearsay rule. The trial court
overrul ed the objection.

First, the issue was only partially preserved for our
review, if at all. Second, we agree that it was admi ssible
pursuant to the excited utterance exception to the hearsay rule.
See KRE® 803(2). Third, we conclude that any error in this
regard was harm ess. See ROr* 9.24. It does not appear that the
testimony was as damaging to Everly as he would have us to
believe. In fact, it indicates that T.S. initially denied that
the incident had occurred and adnmtted it only after continued
guestioni ng by her nother.

Everly’s fourth argunment is that the evidence was
insufficient to support his conviction. The case turned on the
credibility of T.S. as a witness. |t has long been the law in
Kentucky that the matter of the credibility of witnesses is for
the fact finder, the jury in this case, to determ ne. Adkins v.
Mead, Ky., 246 S.W2d 980 (1952). The jury found the testinony
of T.S. to be credible, and we conclude that her testinony was

sufficient to support the conviction.

% Kentucky Rul es of Evidence.

4 Kentucky Rul es of Crimnal Procedure.
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Everly’'s last argunent is that the trial court erred
inallowng the jury to be given m sl eadi ng evidence during the
sentenci ng phase of the trial. He states that the jury was not
informed regarding parole eligibility for sex offenders, good
tinme credit, and the three-year period of conditional discharge.
Because any error in this regard was not properly preserved,
Everly argues that we should treat the error as pal pable error
pursuant to ROr 10.26.°

We reject the argunent for several reasons. First,
any error nmade was not preserved for our review. Second, Everly
coul d have introduced the evidence on his own behalf. See

Robi nson v. Commonweal th, Ky., 926 S.W2d 853, 855 (1996).

Third, we do not believe that any error nmade was pal pable error
which resulted in manifest injustice to Everly.
The judgnent of the Bullitt Grcuit Court is affirned.
McANULTY, JUDGE, CONCURS
SCHRODER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON
SCHRODER, JUDGE, DI SSENTING | have heard about this
circle of chairs before and I am beginning to not like it. If
the appellant’s version of the facts is correct, he was excl uded

fromthe circle which al one does not violate the confrontation

> Wre we to accept Everly’s argunent, then we would remand for a
new sentenci ng hearing in which Everly could be sentenced from
one to five years in prison. In other words, he mght receive
the same sentence (two years), one year less, or up to three
years nore.



cl ause because a defendant is not entitled to get in a witness’s
face. However, when the witness's back is to the defendant and
he cannot comrunicate with his | awer, the wtness is not
testifying in the presence of the defendant and the procedura
saf eguards of KRS 421. 350 should be used. This would al so
assure a defendant the right to communicate with counsel during
the witness's direct testinony or during cross-exam nation.

Anot her concern | have is the nother’s testinony
concerni ng her questioning of T.S. in the back room \What the
child said was | abel ed an excited utterance and allowed in as an
exception to the hearsay rule. | disagree. 1In the dead of
ni ght, sound travels. A vigilant nother sleeping in a recliner
next to a child on the floor under a bl anket may well have heard
a zi pper going dowmn. And she can testify to that and to what
she did. Likewise, T.S. can testify as to what happened under
the cover. But the nother’s testinony after that was hearsay.
What happened next is not an excited utterance. |Immediately
after the incident, T.S.’s nother took her to a back bedroom and
questi oned her extensively about what happened. T.S. initially
deni ed anyt hi ng happened and only after a very heated and
enotional interrogation did T.S. finally admt sonething
happened.

Do not get ne wong. | agree the nother was vigilant

and | too would have taken ny child to the back room and
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guestioned the child until | thought | knew what really
happened. The probl em occurs when the trial court then all ows
on direct exam nation, the nother’s testinony of what the child
told her nother in response to questions. That is not res
gestae but pure hearsay.

| debated for awhile as to whether these errors were
harm ess. As nuch as | do not want to risk a child abuser going
free, I also do not want to risk convicting someone by denying
themthe right of confrontation, the right to effective counse

during confrontation, and on hearsay evidence. | would vacate

the conviction and remand for a new tri al .
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