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BEFORE: BARBER, BUCKI NGHAM AND HUDDLESTON, JUDGES.

BUCKI NGHAM JUDGE: Til nond Durham Terrill Durham and Walter
Powel | 111, d/b/a DP Enterprises; Ima Ruth Thrasher, individually
and as executrix of the estate of Howard Thrasher; Barry Dougl as
Thrasher and I ma Ruth Thrasher as executors of the estate of Reba
Cooper; and Sallie B. Thrasher, appeal the dinton Crcuit

Court:=s sunmary judgnent in favor of Bitum nous Casualty



Corporation (BCC). The court concluded that BCC did not insure
Til nrond Durham Terrill Durham and Walter Powell 111, d/b/a DP
Enterprises, against damages arising fromthe flow of noxious
fumes fromtheir oil wells onto and around the property of
others. This appeal foll owed.

On Novenber 13, 1993, Alvis Howard Thrasher, who is now
deceased, Ima Ruth Thrasher, Barry Dougl as Thrasher, Reba Cooper,
who i s now deceased, and Sallie B. Thrasher filed a civil
conplaint in the dinton Crcuit Court against Tilnond Durham
Terrill Durham Walter Powell I11, d/b/a DP Enterprises and Robo
Enterprises, Inc. The plaintiffs alleged that the defendants
al | oned noxious funes fromthe oil wells they operated to go onto
the plaintiffs: land. They presented clainms for negligence,
negl i gence per se, failure to warn, strict liability, outrageous
conduct, nuisance, and trespass.

Appel l ee BCC intervened in the circuit court action.

It sought declaratory relief to the effect that the AConmerci al
Li nes Policy@ of insurance it issued to DP Enterprises did not
cover any damages arising fromthe type of pollution or

contam nation alleged by the plaintiffs. After discovery, BCC
noved for summary judgnent. Initially, the trial court denied
the notion, but it later granted it, concluding that the policy
was not anbi guous and did not cover the damages clainmed by the
plaintiffs. After the court denied a notion to reconsider and

ruled that the summary judgnent was final and appeal able, Til nond



Durham Terrill Durham and Walter Powell I11, d/b/a DP
Enterprises; Ima Ruth Thrasher, individually and as executrix of
the estate of Howard Thrasher; Barry Douglas Thrasher and | na
Rut h Thrasher as executors of the estate of Reba Cooper; and
Sallie B. Thrasher appeal ed.

The appel lants do not challenge the trial courts=s
conclusion that no genuine issue of material fact existed.
Instead, they challenge the court=s application of the law to the
facts. Specifically, they argue that the trial court erroneously
interpreted the insurance policy between DP Enterprises, the
Dur hans, and BCC

Summary judgnent is proper when no genuine issue of
mat eri al fact exists and when the novant is entitled to judgnent

as a matter of law CR! 56.03. See also Steelvest, Inc. v.

Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480 (1991).

In the case sub judice, no genuine issue of material fact
exi sted. Rather, the trial court interpreted an insurance
contract and determ ned that the novant was entitled to judgnent
as a matter of law. AThe interpretation and construction of an
i nsurance contract is a matter of law for the court.@ Kenper

Nat. Ins. Cos. v. Heaven Hill Distilleries, Ky., 82 S.W3d 869,

871 (2002). The standard of review is de novo.
I nsurance contracts should be interpreted and enforced

according to the | anguage chosen by the parties. Nationw de Mit.

! Kentucky Rules of Civil Procedure.

3



Ins. Co. v. Nolan, Ky., 10 S.W3d 129, 131 (1999). However ,

when the chosen | anguage creates an anbiguity, the court properly

resorts to rules of construction. Myers v. Kentucky Medica

Ins. Co., Ky. App., 982 S.W2d 203, 209-210 (1997). Anong these
is the rule that the reasonabl e expectation of the insured shoul d

be favored, see Phil adel phia Indemity Ins. Co. v. Mrris, Ky.,

990 S.W2d 621, 625 (1999), and the rule that the policy shoul d

be construed agai nst the insurer, see Enployers Ins. of Wausau v.

Martinez, Ky., 54 S.W3d 142, 145 (2001). Appellants argue that
rul es of construction should be enployed in this case because the
i nsurance contract at issue was anbi guous. BCC di sagrees and
argues that the trial court correctly found no anbiguity and
interpreted the policy according to its plain neaning.

The Conmercial General Liability Coverage Form
cont ai ned an exclusion for A b]Jodily injury:= or >property danmage:
arising out of the actual, alleged or threatened discharge,

di spersal, seepage, mgration, release or escape of pollutants.@
An endorsenent to the policy concerning the pollution exclusion
repl aced the aforenentioned | anguage with AlbJodily injury or
property damage arising out of the actual, alleged or threatened
di scharge, dispersal, release or escape of pollutants.@ The
endor senent al so defined Apol | utants@ as Aany solid, |iquid,
gaseous or thermal irritant or contam nant, i ncluding snoke,

vapor, soot, funes, acids, alkalis, chem cals and waste.(



There was al so an endor senent whi ch changed the policy
to provi de ACONTAM NATI ON OR POLLUTI ON COVERAGE. § That
endor sement provi ded coverage with respect to Aproperty damage. @
The endorsenent al so contained a definition of Acontam nation or
pol lution hazard.@ It read as foll ows:

ACont am nati on or pollution hazard@ i ncl udes

Aproperty damage@ arising out of a sudden and

acci dental discharge, dispersal, release or

escape of oil or other petroleum substance or

derivative (including any oil refuse or oi

m xed with wastes) upon surface |and or

wat er .

The trial court determ ned that the ACONTAM NATI ON OR
PCLLUTI ON COVERAGE(Q endor senent provi ded coverage to the insured
for property damage due to a Acontam nation or pollution hazard.(
Further, the court noted the aforenentioned definition of
Acont am nation or pollution hazard.@ The court then noted that
t he endorsenent provided Aa quite limted exception to the
conpr ehensi ve >pol luti on exclusion.: The court further stated
that Aft]he limted coverage for property damage is only brought
into reality by a sudden and acci dental discharge or dispersal of
pet rol eum pol [ uti on >upon surface |land or water.:) The court thus
hel d that Athe di scharge of >noxious funes:/ hydrogen sul fide gas

was not >upon surface |land or water.: Consequently, the limted

property danmage coverage extended by the >contam nation or

2 The endorsenent contained no reference to coverage for Abodily injury,@
and bodily injury caused by pollutants had been excluded by the prior
endor senent .



pol | uti on coverage: endorsenent was not effectuated in this
action.

We disagree with the trial court:zs interpretation of
the insurance contract. W agree that there was initially a
pol lution exclusion for bodily injury and property damage. W
al so agree that the ACONTAM NATI ON OR POLLUTI ON COVERAGE(
endor senent renoved the pollution exclusion with respect to
property damage. However, we do not agree with the trial court
that the definition of Acontam nation or pollution hazard@ was
limted to a sudden and acci dental discharge or dispersal of
petrol eum pol [ uti on upon surface | and or water.

The endorsenent states that Acontam nation or pollution
hazard@ i ncl udes property damage occurring due to a sudden and
acci dental discharge or release of a petrol eum substance or
derivative upon surface land or water. The appellants argue that
t he use of the word Aincludes@ rather than words such as Alimted
tof i ndicates that the described type of pollution is included
and that coverage is provided for all kinds of pollution. W
agr ee.

A common usage of the word Aincludel is Ato take in or

conprise as a part of a whole.@ Merriam Wbster:=s Coll egi ate

Dictionary, Tenth Edition, page 587 (2002). W believe the
definition in the endorsenent clearly and unanbi guously defi nes
Acont am nation or pollution hazardf to include the type of

property danage nentioned but is not to be limted to it. Had



BCC intended to limt the coverage to that |anguage, it appears
to us that it would have used the words AMlimted tof rather than
Aincludes.§ Even if this |anguage is arguably not as clear and
unambi guous as we believe it to be, but rather is anbi guous and
subject to nore than one interpretation, then the interpretation
gi ven should favor the insured rather than the insurer

See Martinez, supra. At any rate, whether the | anguage is clear

and unanbi guous as we believe it to be or whether it is nerely
anbi guous, we cannot conclude that the trial courts:s
interpretation was correct. Thus, we conclude that the tria
court erred in this regard and that this portion of the judgnent
shoul d be reversed.?

BCC al so argues that this court should hold that there
is no coverage under the policy because it expressly excluded
coverage for injuries and damages that were intended or expected.

They assert that the Durhans expected the gases to be rel eased

fromthe oil wells. Further, they note the policy provision
whi ch states that the policy does not apply to Abodily injury:= or
)property damage: expected or intended fromthe standpoint of the
i nsured. @

Wiile it may be apparent that the insured individuals
expected the oil wells to emt noxious gases during their

operation, there is no indication that the insured individuals

3 W are unaware of why the trial court did not address the meaning of
the word Aincludes@ in its judgnent and, |ikew se, why BCC did not address it
inits brief to this court.



expected bodily injury or property danmage to result. Further,
the record does not reveal evidence supporting a conclusion that
one shoul d necessarily expect injuries and damages when these
gases are present. Therefore, we conclude that this exclusion is
not applicable to this case.

The remai ning i ssue concerns whet her there was coverage
for the remaining clains of the appellants. The trial court
stated that the appellants were seeking additional clainms for
Abodi Iy injury@ and that their clainms did not fall within the
definition of Apersonal injury.@ It is apparent that the
pol | uti on exclusi on excludes coverage for bodily injury resulting
frompollutants. Since the ACONTAM NATI ON OR POLLUTI ON COVERAGE(
endorsenent related only to property damage, the exclusion as to
bodily injury still applied. Thus, there was no coverage of any
of the appellants: remaining clains to the extent they asserted
clainms for bodily injury. Since the appellants have not
chal | enged the trial court:zs characterization of their remaining
clainms as bodily injury clainms rather than personal injury
claims, we affirmthis portion of the trial court:=s judgnent.

Based on the foregoing, the judgnment of the Cdinton
Circuit Court is affirmed in part and reversed in part.

ALL CONCUR
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