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BUCKI NGHAM JUDGE: M chael J. Bayless Il and his parents appea
froma judgment of the Kenton Crcuit Court followng a jury
trial in a nmedical mal practice case. Bayless’s claimagainst
one of the defendant doctors was successful to an extent, but

hi s claimagai nst the other doctor was not. In this appeal,



Bayl ess seeks a new trial on all issues. W have concl uded that
his argunments are without nerit. Thus, we affirm

On March 12, 1995, Bayless injured his right wist
when he fell while trying to junp over a friend. Because of the
pain in his wist, he went to the energency roomat St.

El i zabet h Medi cal Center sonetine after mdnight that evening.
He was exam ned by the energency room physician, Dr. Robert
Boyer, who testified that he has no specific recollection of
treating Bayl ess that evening. There was sone evidence that Dr.
Boyer performed a conpl ete exam nation of Bayless’'s wist. He
did not order x-rays, but x-rays were ordered by a nurse.

Dr. Boyer did not renenber whether he had read the x-
ray of the wist or not. However, the appellants testified that
he did. The x-ray reveal ed that Bayl ess had suffered a fracture
to the scaphoid bone in his right wist. Dr. Boyer, who
apparently believed the wist was not broken, ordered an el astic
bandage for Bayless’s wist and di scharged himfromthe
enmergency roomw th witten instructions that if his condition
wor sened he should call or see his physician or return to the
emer gency room

Fol | ow ng Bayl ess’s di scharge fromthe energency room
the x-ray of his wist was viewed by Dr. Walter Ei seman, a
radiologist. Dr. Eisenman failed to see the fracture, and

Bayl ess was not advised of the fracture or treated for it.
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At the tinme he suffered the injury, Bayless was
begi nning to play freshman basebal | four days a week at his high
school. Although his wist hurt while he played basebal |
Bayl ess never told the coach he was in pain. As soon as the
basebal | season ended, Bayl ess sought followup care. He sought
addi ti onal nedical treatnment on May 17, 1995.

It was then discovered that Bayl ess had suffered a
broken bone in his wist. Treatnment by way of a cast was no
| onger recommended, and Bayl ess’s orthopedi c surgeon, Dr. John
Wrick, recomended a surgical procedure to achieve union of the
fractured bone. Bayless then underwent surgery by Dr. Wrick
whi ch consi sted of renpoving a portion of his thigh bone,
conpacting it, and inserting it into his wist with a netal
screw. Dr. Wrick testified that the result of the surgery was
an “excell ent outcone” and that Bayless did not suffer any
permanent injury as a result of surgical treatnment as opposed to
nonsurgical treatnment. He also testified that Bayl ess should
regain strength and have excellent function of the wist.

Because of the m ssed diagnosis, Bayless and his
parents filed a civil conmplaint in the Kenton Crcuit Court

against St. Elizabeth Medical Center, Dr. Boyer, and Dr.



Ei seman.! The basis of the Bayless’'s clains was that Dr. Boyer
and Dr. Eiseman were negligent in failing to properly read the
x-ray of his broken wist and that he was subsequently required
to have surgery rather than treatnment by a cast. At the trial

of the case, Dr. Boyer testified that he had no nenory of
treating Bayless or reading the x-ray. Dr. Ei seman admtted and
stipul ated that he deviated fromthe standard of care required
of himin the reading of the x-ray.

The jury determined in their verdict that Dr. Boyer
had no liability in the care and treatnent of Bayl ess but that
Dr. Eiseman did. Further, the jury determ ned that Bayl ess
and/or his parents failed to exercise ordinary care for his
safety and health. As a result it apportioned liability between
Bayl ess and Dr. Ei seman on an equal, or 50/50, basis. On the
i ssue of damages, the jury awarded Bayl ess $9, 802.16 for nedica
expenses but nothing for pain and suffering. Based on the
jury’s finding that Bayl ess was 50% at fault, the final judgnent
of the trial court against Dr. Ei seman was in the anount of
$4,901.08. Following the trial court’s denial of his notion for
a new trial, Bayless appeal ed.

Bayl ess’s first argunent is that the trial court erred

in not granting hima newtrial on the issue of damages for pain

! The appel |l ants have not pursued an appeal of the portion of the
judgnent dism ssing their claimagainst St. Elizabeth Medica
Center.



and suffering. As we have noted, the jury awarded Bayl ess
damages against Dr. Eiseman for nedical expenses, but it awarded
nothing for pain and suffering. Bayless's notion for a new
trial was filed pursuant to CR 59.01(d) which allows a trial
court to grant a new trial based on inadequate danages.

Since it was uncontroverted that Bayl ess’s broken
wist could have been treated with a cast rather than surgery
had the fracture been detected in a tinely manner, Bayl ess
mai ntains that he was entitled to an award of pain and suffering
due to the surgery. |In support of his argunent, Bayless cites

Hazel wood v. Beauchanp, Ky. App., 766 S.W2d 439 (1989), wherein

the court held that “[while it is true that the jury did not
have to believe Hazel wood’ s testinony regardi ng the pain he
clainms to have endured, it was not free to disregard the
uncontroverted evidence of the accident itself and the nedica
procedures performed.” Id. at 441.2

In MIler v. Swift, Ky., 42 S.W3d 599 (2001), the

Kent ucky Suprenme Court stated that “[t]he | aw i n Kentucky,
however, does not require a jury to award danages for pain and
suffering in every case in which it awards nedi cal expenses.”

Id. at 601. 1In response to Bayless’s argunent that he was

21 n Hazel wod this court reversed the trial court’s denial of a
new trial notion where the jury awarded only $250 for pain and
suffering in a case where an individual’'s hand was | odged in a
hay bail er and severely damaged and where the individua
underwent three surgical procedures to repair it. |Ild.
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entitled to pain and suffering damages, Dr. Ei seman asserts that
the jury was not required to award such damages since Bayl ess
“was destined to incur pain and suffering regardl ess of whether
the scaphoid fracture was treated by way of cast or surgery.”
To support this argunent, Dr. Eiseman cited the testinony of the
ort hopedi ¢ surgeon, Dr. John Wrick. Neither Dr. Wrick nor any
other witness testified that the surgery resulted in any nore
pain for Bayless than cast treatnment woul d have.

Bayl ess al so testified to pain incurred due to the
surgery itself. However, the surgery was performed while
Bayl ess was anesthetized and thus unable to feel any pain.
Al t hough Bayl ess testified to the pain brought about by the
surgery, the jury was not bound to believe his testinony. See

Spal ding v. Shinkle, Ky. App., 774 S.W2d 465, 467 (1989).

In the MIler case the court was faced with a simlar
situation concerning whether the injured party suffered any
additional pain due to the negligence of the other party. The
court stated that:

The civil justice systemuses juries to
deci de exactly these types of factua

di sputes, and the testinony and evi dence at
trial in this case contained substantia
support for the jury's verdict. Both
parties presented the jury with probative
evi dence on the issue of whether this
collision caused MIler any additional pain
and suffering, and the trial court properly
denied MIler’s notion for a newtrial.



Id. at 603. CQur review of the trial court’s denial of Bayless’'s
nmotion is confined to whether such denial was clearly erroneous.
Id. at 601. W conclude that the jury's failure to award
damages for pain and suffering was supported by the evidence and
that the trial court was not clearly erroneous in denying the
notion for a newtrial.

Bayl ess next argues that the jury’ s verdict was not
based on sufficient evidence to support it because the jury 1)
di sregarded the uncontroverted evidence as to the “Anatom ca
Snuf f - Box” test, 2) disregarded evidence as to the x-rays, and
3) disregarded uncontroverted evidence as to the discharge
instructions issued by Dr. Boyer. Each of these argunents
relates to Bayl ess’s claimagainst Dr. Boyer.

Bayl ess first argues it was uncontroverted that Dr.
Boyer did not perform a pal pati on known as the “Anatom ca
Snuff-Box” test to the wist and that had he done so the break
in the bone woul d have been di scovered. However, even though
Dr. Boyer testified that he had no specific recollection of
treating Bayl ess, based on the records and testi nony we concl ude
there was sufficient evidence for the jury to conclude that Dr.
Boyer conducted a proper exam nation of Bayl ess and did not
obtain information that would have indicated a fractured bone.

Concerning the argunment that the jury disregarded

evi dence as to x-rays, Bayless argues it is uncontroverted that
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Dr. Boyer read the x-rays but failed to diagnosis the bone
fracture and that such failure was bel ow t he professiona
standard of care applicable to himas an energency room

physi cian. Again, Dr. Boyer stated he had no recollection of
treating Bayl ess and could not state whether he had read the x-
rays. Nevertheless, since Dr. Eiseman admtted that he m sread
the x-rays follow ng Bayl ess’s discharge fromthe energency
room we conclude there was sufficient evidence for the jury to
believe that any failure on the part of Dr. Boyer in reading the
X-rays was not a substantial factor in causing further injuries
or damages to Bayless and that it was Dr. Eiseman’s negligence
that caused the further damages.

Bayl ess al so contends that the jury disregarded the
uncontroverted evidence as to the discharge instructions issued
by Dr. Boyer. W again conclude that there was sufficient
evi dence to support the jury' s verdict in favor of Dr. Boyer
Bayl ess was di scharged with instructions that if his condition
wor sened, he should call his physician or return to the
enmergency room Bayless did neither, and we perceive nothing
wong with the discharge instructions.

The next argunent raised by Bayless is that the trial
court erred in submtting the issue of conparative negligence to
the jury. As we have noted, the court submtted such an

instruction and the jury returned a verdict finding Bayl ess and
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Dr. Eiseman equally at fault. Because Bayl ess did not seek

addi tional nedical treatnent for 66 days after |eaving the

emer gency room even though he continued to have pain, and in
light of the testinony by Dr. Ungar that it was the duty of any
patient to seek followup treatnent by assessing for thensel ves
their progress or lack thereof, we conclude there was sufficient
evidence to submt this issue and instruction to the jury.

Bayl ess next argues that the trial court erred in not
granting a new trial based on juror m sconduct. He asserts that
one juror did not find against Dr. Eiseman and that “[t]his
illogical vote denonstrates a clear bias and prejudi ce which
forecloses the ability to achieve a fair trial when a juror
ignores stipulations and a court’s directive.” |In support of
t he argunent, Bayl ess notes that Dr. Eiseman stipulated that he
had deviated fromthe standard of care and that the court had
instructed the jury of that fact.

Bayl ess’s argunent is without nerit for two reasons.
First, Bayless cites no authority to support the argunent, and
we are not aware of any. Second, the issue of whether Dr.

Ei seman nmet the standard of care required of himand the issue
of whether his failure to conply wiwth that duty was a
substantial factor in causing Bayless further injuries or
damages are separate matters. In other words, the jury could

have found that Dr. Ei senan did not neet the standard of care



requi red of himbut could al so have determ ned that such failure
was not a substantial factor in causing Bayless further injuries
or damages. In short, we reject Bayless's argunent that the
juror’s vote was an “illogical vote.”

Bayl ess next argues that the trial court erred in not
granting a new trial based on m sconduct of the parties or their
attorneys. He maintains that Dr. Ei senman attenpted to defend
hi nsel f when called as a witness by Bayl ess even though he
stipulated that he had violated the standard of care applicable
to him Bayless states that “[o] ne should not be permtted to
contest an admtted fact in front of the jury.” W have
reviewed Dr. Eiseman’s testinony and find no “m sconduct” by
either he or his attorney.

Along this sane |line, Bayless nmaintains msconduct by
the doctors or their attorneys in representing to the court that
t hey each needed three preenptory challenges in the jury
sel ection process.® Bayless claims that the doctors represented
t hat they had antagonistic interests, but that no such
ant agoni sm or adversity was denonstrated during the trial. W
i kewi se reject this argunent. The interests of Dr. Ei senan and
Dr. Boyer were antagonistic as evidenced by counsel for Dr.

Boyer arguing to the jury in his closing statenent that even if

it found Dr. Boyer deviated fromthe standard of care, such

® See Kentucky Rules of Civil Procedure (CR) 47.03(1).
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devi ation was not a substantial factor in causing the injuries
since Dr. Eiseman had stipulated that he m sread the x-ray.

This was an obvious attenpt by Dr. Boyer to lay any blanme on Dr.
Ei seman.

Bayl ess’ s next argunent is that the court erred to his
prejudice in prohibiting himfromcross-exam ni ng defense
Wi tnesses as to their bias, interest, and prejudice. He cites
KRE* 104(e) to support his argument. Specifically, Bayless
mai ntains that the court erroneously prohibited himfromcross-
exam ni ng defense expert witnesses as to the issue of
commonal ity of insurance carrier between the expert w tnesses
and the defendant doctors and as to the matter of the anount of
conpensation that was paid to the experts.

Concerning the issue of commonality of insurance
carrier between the doctors and their expert w tnesses, Bayl ess
cites cases fromthe Chio Suprenme Court. However, he failed to
cite the relevant Kentucky case addressing this issue. In

Wal | ace v. Leedhanachoke, Ky. App., 949 S.W2d 624 (1996), this

court held that the nmere fact that the doctor and his nedica
expert witness may have shared the same professional liability
i nsurance carrier does not clearly show bias by the expert

“absent a nore conpelling degree of connection.” 1d. at 628.

4 Kentucky Rul es of Evi dence.
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As Bayl ess has not argued that a nore conpelling degree of
connection existed, his argunent is wthout nerit.

Bayl ess al so argues that the court erred in not
allowi ng his counsel to cross-exam ne the doctors’ expert
W t nesses as to the anobunt of conpensation they were paid.
Since the briefs in this case were filed, the Kentucky Suprene
Court has rendered an opinion relevant to this issue in the case

of Tuttle v. Perry, Ky., 82 S W3d 920 (2002). In that case the

Kent ucky Suprene Court reversed a judgnent in favor of defendant
doctors in a nmedical mal practice case on the ground that the
trial court erred in not allowing the plaintiff’s counsel to
cross-exam ne expert witnesses as to the anount of their fees
and conmpensation for testifying in the case. 1d. at 924. 1In so

ruling, the court overruled Current v. Colunbia Gas of Kentucky,

Ky., 383 S.wW2d 139 (1964).

We m ght feel conpelled to reverse the judgnent in
this case based on the Tuttle case had Bayl ess preserved error.
However, we have reviewed the record and note that this
particul ar i ssue was neither raised by counsel nor preserved for
review by a tinmely objection.® See Kentucky Rules of Evidence

(KRE) 103(a)(1l). Bayless urges to to review the issue under the

1t was certainly understandabl e that Bayl ess’s attorney would
not raise the issue since the Current case prohibited such
testinony at the tinme of the trial.
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authority of Mtchell v. Hadl, Ky., 816 S.wW2d 183 (1991),° but

we decline to do so.

Bayl ess next argues that the trial court erred in
refusing to submt his parents’ claimfor |oss of parental
consortiumto the jury. H's argunent is without nerit because
such a claimin cases like this is not recogni zed under Kentucky

| aw. See Humana of Kentucky, Inc. v. MKee, Ky. App., 834

S.W2d 711, 725 (1992).

Bayl ess’ s next argunent is that the trial court erred
in failing to provide the jury with neaningful instructions. He
asserts that there were “no jury instructions which were of
assistance in defining ternms or any neani ngful |egal burdens for
the jury to use.” He maintains that the instructions gave the
jury “no legal direction at all.”

Bayl ess’ s argunents are again without nerit. Although
he conplains that the jury instructions did not instruct on the
burden of proof, Kentucky |law has long held that “the jury
shoul d not be told specifically that the burden of proof is on
one party or the other. It has been held enough that the
instructions be so franed as to appropriately indicate which

l[itigant has the affirmative burden of persuasion.” Burns v.

¢ 1n the Mtchell case the Kentucky Suprene Court held that

“Iw] hen the facts reveal a fundanental basis for decision not
presented by the parties, it is our duty to address the issue to
avoid a m sl eading application of law.” 1d. at 185.
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Capi tol Beverage Co., Ky., 472 S.W2d 510, 511 (1971). The

instructions given by the trial court to the jury in this case
properly indicated that Bayless had the affirmative burden of
per suasi on.

Al t hough Bayl ess argues that the instructions gave the
jury “no legal direction at all,” he does not further el aborate.
Presumably, he means that the instructions were not sufficiently
detail ed and specific. Under Kentucky |aw, however, jury
instructions “should provide only the bare bones, which can be
fl eshed out by counsel in their closing argunents if they so

desire.” Cox v. Cooper, Ky., 510 S.w2d 530, 535 (1974).

In a like manner, Bayl ess conplains that the jury
instructions “were of no assistance in defining terns.” W
decline to address this argunment since he did not state which
termor terns he believed the court should have defined in the
i nstructions.

Finally, Bayless argues that he is entitled to a new
trial on all issues. Because we have discerned no error, it is
not appropriate to vacate or reverse the judgnment and grant a
new trial.

The judgnent of the Kenton G rcuit Court is affirned.

ALL CONCUR
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