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BEFORE: EMBERTON, CHI EF JUDGE; BAKER AND JOHNSON, JUDGES.
JOHNSON, JUDGE: Kenneth Dean Wite has appeal ed from an order
of the Franklin Crcuit Court denying his notion to vacate the
trial court’s dismssal of his civil action against the
appel l ees. Wiite presents six issues for our review concerning
whet her the trial court abused its discretion in dismssing his
conpl ai nt based upon his claimthat the Kentucky Parol e Board
i nproperly rescinded its reconmmendation that White be parol ed.
Havi ng concl uded that the trial court properly dism ssed Wite's
conplaint, we affirm

Wiite is an inmate currently in the custody of the
Kent ucky Departnent of Corrections and is |lodged in the Wstern
Kentucky Correctional Conplex. 1In 1981 Wiite was convicted of
nmur der and received a sentence of 30 years’ inprisonnent.
Additionally, from 1983 to 1988, Wite was sentenced to an
additional six years in prison after being convicted of severa
unrel ated charges.® Wiite was granted a parole hearing in June
1999, and the Parol e Board recommended that White be granted
parole. Wite s parole, however, was conditioned upon his

acceptance into a hal fway house program Unfortunately for

1'1n 1983 Wite received a jail sentence of 12 nonths after being convicted of
a crime that was not disclosed in the record. 1In 1986 Wite was convicted of
escape in the second degree and sentenced to two years’ inprisonnent. In
1987 White was sentenced to one year in prison after being convicted of
assault under extrene enotional disturbance. Finally, in 1988, Wite

recei ved anot her prison sentence of one year follow ng his conviction for
pronpting contraband in the first degree.
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Wiite, the hal fway houses to which he was reconmended refused to
admt himto their prograns. Since the requisite condition of

pl acenent into a hal fway house program was not achi eved, the
Parol e Board voided its recommendation in January 2000. Wite
was never released on parole, nor was a parole certificate

i ssued and signed granting White a rel ease from cust ody.

On June 20, 2000, Wite filed his 37-page conpl ai nt
with the trial court, nam ng the Kentucky Parole Board and its
menbers, nunerous hal fway houses and their directors and various
officials of the Departnent of Corrections as defendants. In
his conplaint, Wite alleged that the Parol e Board had
wrongfully rescinded its recomendati on that he be rel eased on
parole. Wite also alleged that the Parole Board s condition
that he be paroled only upon acceptance by a hal fway house was

unconstitutional as an ex post facto law. Furthernore, Wite

claimed that the Parole Board had failed to exam ne all possible
hal fway house placenents on his behalf, |acked the | ega
authority to void his parole and puni shed hi m because of a
mental disability that was caused by his incarceration. The
trial court rejected these assertions and initially dismssed
this matter on the Parole Board’ s notion by an order entered on

Sept enber 14, 2000.2 Wiite appealed the trial court’s order to

2 O the 20 defendants nanmed in Wite's conplaint, only the Kentucky Parole
Board and Linda Franks were served with a sumons.
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this Court on Cctober 24, 2000. On March 14, 2001, this Court
di sm ssed Wiite' s appeal as interlocutory.

On April 9, 2001, Wite filed a notion to vacate the
trial court’s Septenber 14, 2000, order. In this notion, Wite
reasserted his clains that the Parole Board had wongfully
deni ed himparole and violated the Arericans with Disabilities
Act by discrimnating agai nst himbecause of a nental
disability. Moreover, Wite asserted that the trial court had
i nproperly dismssed his conplaint without providing himwth an
opportunity to respond to the Parole Board s notion. On Apri
16, 2001, the trial court denied Wite' s notion to vacate its
previ ous order and reaffirmed its dism ssal of Wiite s conpl ai nt
pursuant to CR® 12.02(f)* This appeal followed.

White presents six assertions of error for our review
First, Wiite argues that the trial court erred in dismssing his
conpl ai nt because only one defendant, Franks, was served with a
civil summons. In support of this argunent, Wite argues that

his status as an in forma pauperis plaintiff requires the trial

court to ensure that his conplaint is served upon all naned

def endants. W di sagree.

3 Kentucky Rules of Civil Procedure.

“1In this order, the trial court specifically disnmissed Wite’'s conplaint wth
regard to each defendant. Further, the trial court noted that this order was
final and appeal abl e.



VWi te argues that KRS® 453.190(1) requires the trial
court to have civil process served upon defendants in any

proceedi ng where the plaintiff is proceeding in form pauperis.

KRS 453.190(1) states as foll ows:

(1) A court shall allow a poor person

residing in this state to file or defend any

action or appeal therein w thout paying

costs, whereupon he shall have any counse

that the court assigns himand shall have

fromall officers all needful services and

process, including the preparation of

necessary transcripts for appeal, wthout

any fees, except such as are included in the

costs recovered fromthe adverse party, and

shall not be required to post any bond

except in an anount and manner reasonable

under the circunstances of his poverty.

While White correctly points out that he is entitled
to all needful services and process fromall officers of the
court, this statute nust be read together with the Kentucky
Rul es of G vil Procedure. CR 4.01(1)(a) and (b) provide that,
upon the filing of the conplaint, the clerk shall issue a
sunmons and, at the direction of the initiating party, serve the
summons and the conplaint either by mailing it via certified
mai | or by having these docunents transferred to any individua
authorized to personally serve the named defendants. Pursuant
to the plain | anguage of CR 4.01(1), the party filing the
conplaint is required to informthe clerk as to which nethod he

Wi shes to use to conplete service of the conplaint and sunmons.

5 Kent ucky Revised Statutes.



Here, the record does not indicate that Wite directed the
Franklin Circuit Court Clerk to use a particular nethod to serve
the appellees. Neither CR 4.01(1) nor KRS 453. 190 provi des the
clerk with the authority to unilaterally decide how a defendant
shoul d be summoned to court. Accordingly, the clerk of the
trial court is not enpowered to serve the defendants w t hout

some direction fromthe in fornma pauperis plaintiff as to the

nmet hod of service that should be enployed. Thus, at a mninmm
White was required by the Rules of Cvil Procedure to direct the
circuit court clerk as to the manner in which these defendants
shoul d have been served. By failing to make this direction as
required by CR 4.01(1), Wite cannot now conplain of any
failures by the trial court or its officers to have these

def endants brought within its jurisdiction.

Next, White argues that the trial court erred by
denying himthe opportunity to anend his conplaint as a natter
of right. Qur review of the record reveals that Wite' s anended
conplaint was never filed with the Franklin Crcuit Court O erk.
Instead, White mailed his conplaint only to the trial judge.

CR 5.05(2) requires all pleadings to be filed with the clerk of
the court except when the trial judge has permitted the papers
to be filed with him The record does not contain any order
permtting White to file his amended conplaint with the tria

judge. Wiite sinply failed to properly file his anmended
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conplaint with the clerk as required by CR 5.05(2). By failing
to abide by the Rules of Cvil Procedure, Wite deprived hinself
of the opportunity to file an anmended conpl ai nt and hi s argunent
on this issue nust fail.

Next, White argues that the trial court erred in not
addressing his claimthat the Parol e Board had deni ed his open
records request for a copy of the audi ocassette of his parole
hearing. W reject this argunent because Wite failed to
exhaust adm nistrative renedies available to himbefore filing
this appeal. As an inmate of a penal institution, Wite was
first required to seek relief fromthe Attorney Genera
regarding the denial of a records request.® If he had still been
aggri eved, he could then have filed an appeal in circuit court.’
Furthernore, there is no docunentation in the record to
substantiate that Wite had, in fact, actually sought the
Attorney Ceneral’s review of the alleged denial by the Parole
Board. W hold that Wite was not entitled to file an action in
circuit court seeking redress fromthe denial of a records
request w thout having first exhausted his adm nistrative
renedies. Hence, we find no error in the trial court’s refusa

to consider this issue.

6 KRS 197.025(3).
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Fourth, Wiite asserts that the trial court erred in
not appoi nting counsel to represent himduring the litigation of
his civil action. |In support of this argunent, White states
t hat, because the Parol e Board regarded himas suffering froma
mental disability, the Anericans with Disabilities Act of 19908
required the trial court to appoint counsel to represent himin
this matter. Wite fails to identify a specific section of the
Americans with Disabilities Act supporting his clainms. W have
reviewed the Anericans with Disabilities Act inits entirety and
have found no specific section requiring the trial court to
appoi nt counsel to represent a litigant nmaking a claimunder its
provisions. Furthernore, Wite' s assertion that he is entitled
to appoi nted counsel is contrary to the Suprene Court’s decision

in May v. Col eman:®

It is now el enentary that an indigent
crimnal defendant is entitled to
appoi ntnent of counsel in any proceeding in
whi ch he coul d be sentenced to a term of
inprisonnment. U. S. Const., Anendnent 6; Ky.
Const., 8 11; G deon v. Wainwight, 372 U S.
335, 83 S.C. 792, 9 L.Ed.2d 799 (1963);
Scott v. Illinois, 440 U S. 367, 99 S.C.
1158, 59 L.Ed.2d 383 (1979). W have
extended that right to civil contenpt
proceedi ngs where inprisonnment is a
potential punishnment. Lewis v. Lewi s, Ky.,
875 S.W2d 862 (1993). If a prisoner fails
to defend a civil action brought agai nst
him a guardian ad litem nust be appointed
for himbefore judgnent may be entered. CR

8 42 U.S.C. §§ 12101 et seq.

° Ky., 945 S.W2d 426, 427 (1997).



17.04; Davidson v. Boggs, Ky.App., 859
S.W2d 662 (1993). However, CR 17.04 has no
application where, as here, the action is
brought by, rather than against, the
prisoner. Except in these limted

ci rcunstances, there is no constitutiona
right to counsel in a civil case. Parsley v.
Knuckl es, Ky., 346 S.w2d 1 (1961).

These specific directions from our Suprenme Court
concerni ng when an indigent prisoner is entitled to appointed
counsel coupled with the Anericans with Disabilities Act’s
silence concerning this issue support the trial court’s refusa
to appoi nt counsel for Wite for the prosecution of his civil
action.

Next, Wiite argues that the trial court erred by
di smi ssing his conplaint because he adequately stated nunerous
cl ai rs agai nst these appellees under the United States
Constitution and the Kentucky Constitution. Again, we disagree.

Kentucky’s parole statutes do not provide inmates with
a protected due process liberty interest in parole. In fact,
this Court has noted that “[t]here is no constitutional or
i nherent right of a convicted person to be conditionally

n 1l

rel eased before the expiration of a valid sentence. However,

even though Wi te cannot nount a serious chall enge agai nst

10 Bel cher v. Kentucky Parole Board, Ky.App., 917 S.W2d 584, 585 (1996).

1 Bel cher, at 586 (citing Geenholtz v. Inmates of Nebraska Penal &
Correctional Conplex, 442 U.S. 1, 7, 99 S.Ct. 2100, 2104, 60 L.Ed.2d 668
(1979)).




Kentucky’s parol e review procedure on procedural or substantive
due process grounds, White does have a legitimate interest in a
decision rendered in conformty with established procedures and
policies, based upon consideration of relevant criteria.'? W
conclude that the Parole Board s decision to rescind its
recommendation that White be paroled was in conformty wth

est abl i shed procedures and poli cies.

KRS 439.340(3) grants the Parole Board the authority
to adopt adm nistrative regul ati ons concerni ng parol e deci sions.
The Parol e Board has taken advantage of this statute and
devel oped a thorough procedural structure in maki ng deci sions
concerning an innmate’s parole request. 501 KAR 1:030(1)(5)
defines “parole” as “the release of an inmate wth a signed
parole certificate to . . . the comunity prior to the
expiration of his sentence, subject to conditions inposed by the
board and subject to its supervision.” Based upon this
definition of parole, the Parole Board can issue a “parole
recommendation,” concerning an inmate. A “parole
recomendation” is a decision of the Parole Board that an i nmate
may be rel eased fromcustody prior to the expiration of his

sentence.'® The parol e recommendation, however, is not absol ute.

12 See Bel cher, 917 S.w2d at 587.

13 501 KAR 1:030(1)(6).
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501 KAR 1:030(4)(2) allows the Parole Board to rescind a parole
recomendati on anytinme prior to the inmate’s rel ease on parol e.
Here, the Parole Board issued Wiite a valid parole
recomendati on. The Parol e Board recommended that Wite be
granted parole, but his parole was subject to his acceptance
into a hal fway house program Unfortunately for Wiite, he was
not accepted into any hal fway house program Since the
requi site condition of his parole recomendati on was not net,
the Parol e Board had the authority to rescind Wiite' s parole
recomendati on pursuant to 501 KAR 1:030(4)(2). The Parole
Board s action was proper since Wite had not actually been
rel eased from custody, nor had he signed his parole certificate.
Thus, we conclude that the Parole Board s action in rescinding
White’'s parol e recomendati on was a valid exercise of its
di scretionary powers and was conducted pursuant to established
procedures and policies. Since the Parole Board s action was
lawful, the trial court did not commt reversible error by
di sm ssing Wite's conpl aint.
Finally, Wiite asserts that the trial court erred in
di sm ssing his conplaint because the individual defendants naned
therein are not entitled to any type of inmmunity. Wite’'s
assertion is msguided. The Parole Board, being an agency of
state governnent, is granted sovereign imunity pursuant to KRS

44.072 and Kentucky Constitution 8 231. Mreover, this Court
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has previously held that the responsibility of a Parol e Board
menber is functionally conparable to those of a judge when
maki ng deci si ons concerni ng whet her an i nmate shoul d be granted
or denied parole, or whether the inmate s parole should be
revoked.' It is clear that the Parole Board and its members
were performng a quasi-judicial function when they rescinded
Wiite's parole. Consequently, Wiite s danage clai ns agai nst the
Parol e Board and its nmenbers nust fail because the Parole Board
and its nenbers are accorded absolute imunity fromcivil
liability.

For the foregoing reasons, the judgnent of the

Franklin Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Kennet h Dean Wiite, Pro Se Karen Qui nn
Fredoni a, Kentucky Frankfort, Kentucky

4 Bel cher, 917 S.W2d at 589.
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