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BEFORE: BUCKI NGHAM MANULTY, AND TACKETT, JUDGES.

McANULTY, JUDGE. Appellants, Commonweal th of Kentucky,
Wor kf or ce Devel opnent Cabi net, and the Kentucky Unenpl oynent
I nsurance Commi ssion, appeal from an opinion of the O dham
Crcuit Court which declared Appellee WIlliamH Sinpson

eligible for unenpl oynent insurance benefits. W affirm



In Septenber 1997, Sinpson began working for Appellee
a dham County Cab Conpany, Inc. as a part-tine driver. During
his tenure at the cab conpany, Sinpson:s eyesight began to
deteriorate. Realizing that his days of driving m ght be
nunber ed, Sinpson inquired about continuing his enploynent at
t he conpany as a dispatcher. His enployer infornmed himthat
there was no position available as a dispatcher; however, he
m ght be able to continue his enploynent by | ending a hand
around the garage wth cleaning duties.

On January 17, 2000, Sinpsonss failing eyesight caused
himto give up driving for good. Three days later, Sinpson
call ed the cab conpany seeking work, so his enployer sent a cab
to pick himup and bring himin to the garage where he could
wor k washi ng the conpany:=s |inousines. According to Appellants,
after just two hours of work Sinpson left to go hone, informng
his enpl oyer that he did not want to come back to wash
I i rousi nes anynore. Si npson denied that he said that, and
asserted that after that day he was never scheduled to work or
ot herwi se informed of any other duties to performat the cab
conpany.

Sinpson filed a claimfor unenploynent insurance on
January 25, 2000, based on his inability to work because of his
visual inpairnment. A few weeks later, the D vision of

Unenpl oynment | nsurance (Division) determ ned that Sinpson was



di squalified fromreceiving i nsurance benefits because he had

voluntarily left his work wwth the cab conpany w t hout good

cause attributable to the enploynent. Sinpson appeal ed the

Di vi sion:s decision to an unenpl oynment insurance referee, who set

the decision aside after a hearing. The cab conpany appeal ed to

t he Kentucky Unenpl oynent | nsurance Comm ssion (Comm ssion),

whi ch disagreed with the referee and again determ ned Sinpson

was disqualified fromreceiving benefits. Sinpsonss notion for

reconsi deration was denied, and thereafter he filed a conpl aint

wth the AQdham G rcuit Court seeking judicial review of the

Conmi ssion=s order. That court reversed, determning that

Si npson was eligible for the benefits. This appeal foll owed.
The standard of review on appeal in the case sub

judice is the sane standard that applied on the circuit court

| evel ; we are obligated to uphold the Conm ssion=s decision if

there is substantial evidence of probative val ue upon which the

Commi ssion could base its decision, and if the Conm ssion

applied the correct rule of lawto the facts as found. H & S

Hardware v. Cecil, Ky. App., 655 S.W2d 38, 40 (1983).

Substantial evidence is that which taken alone or in |ight of
all the evidence has sufficient probative value to induce

conviction in the m nds of reasonable persons. Blankenship v.

LI oyd Bl ankenship Coal Co., Ky., 463 S.W2d 62, 64 (1971). |If

there is substantial evidence in the record to support an



agency:ss findings, the findings will be upheld, even though there

may be conflicting evidence in the record. Secretary of Labor

v. Boston Gear, Inc., Ky., 25 S W3d 130, 134 (2002). A

reviewi ng court may not substitute its opinion as to the weight

of the evidence given by the Conm ssion. McCracken County Heal th

Spa v. Henson, Ky. App., 568 S.W2d 240, 242 (1977).

In the case sub judice, Appellants argue that the
circuit court erroneously substituted its own judgnment for that
of the Conmm ssion, and that any conflicting evidence in the
record does not justify the court-s making its own findings of
fact. W disagree. The Conm ssionss findings included that:
AThe wei ght of the evidence in this case C the testinony of the
two enpl oyer wi tnesses versus that of the claimant C shows that
claimant left the enploynent telling the enployer he no | onger
wanted to wash linousines.§ The trial court found that this
concl usi on was i ncorrect because only one of the enployer:s
W t nesses offered testinony on this issue, and the statenent was
not made when appellee left enploynent but after appellee filed
for unenpl oynment. Thus, we do not agree that the A dham G rcuit
Court merely substituted its judgnment for that of the
Commi ssion, but instead we conclude that it properly assessed
whet her there was substantial evidence to support the

Conmmi ssi on=s decision as to the weight of the evidence.



The court noted that Sinpson was only offered work one
time after he retired fromhis cab driving duties.

Additionally, the court found that the only testinony indicating
t hat Sinpson refused to wash |inousines cane fromthe cab
conpany:s owner. Sinpson denied maki ng such a statenent in his
testi nmony, and anot her enpl oyee who testified did not renenber
hearing Sinpson tell his enployer that he refused to cone back
and wash linousines. Qur review of the record of this case,

whi ch consists only of a transcript of the aforenentioned
testinony, bears out the court:zs interpretation. Thus we agree
with the court that there was not substantial evidence of
probative value in the case sub judice to show that Sinpson
refused to return to work. The court did not err in failing to
uphol d the Commi ssion=s deci sion on that issue.

Next, Appellants argue that the court erred in hol ding
that the Comm ssion msapplied the lawto the facts of this
case. Appellants argue on appeal that appelleess failing eyesight
was not Aattributable to the enploynent@ with the cab conpany,
pursuant to KRS 341.370(1)(c). The O dham Crcuit Court stated
that the standard for Agood cause for voluntarily quitting work(
is defined by the Kentucky Supreme Court as existing Aonly when
the worker is faced with circunstances so conpelling as to | eave
no reasonable alternative but |oss of enploynent.@ Kentucky

Unenpl oynent | nsurance Commi ssion v. Mirphy, Ky., 539 S.W2d




293, 294 (1976). Appellants argue that the court did not
construe the phrase Aattributable to the enpl oynent@® whi ch was
added to the statute after the Mirphy opinion was rendered.
Appel I ants contend that appellee did not establish that his | oss
of eyesight was in any way attributable to the enpl oynent.
Appel | ees counter that Aattri butablef means only that Sinpson:s
reason for leaving is related in sone way to the duties he nust
performin his job.

We find no case which construes this phrase. However,
we believe that appellant:zs construction distorts the phrase as
it is found in the statute. The standard in KRS 341.370(3)(c)
does not require direct causation fromthe work, as appellant
argues. It does not require that the claimant:s reason for
| eaving work be in sonme way caused by the work itself. W
believe the O dham Crcuit Court correctly applied the | aw when
it concluded that clainmant could no | onger performthe work of a
cab driver due to the deterioration in his eyes, and so his

reason for leaving was attributable to the work itself. Thus,

we affirm
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