RENDERED: MAY 9, 2003; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2001- CA-000940- MR

TYRONE EUBANKS APPELLANT

APPEAL FROM SI MPSON CI RCUI T COURT
V. HONOCRABLE W LLI AM R HARRI' S, JUDGE
ACTI ON NO. 00- CR- 00089

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON

AFFI RM NG

k% k% *x*k ** %%

BEFORE: COMBS, MANULTY, AND SCHRODER, JUDGES.

McANULTY, JUDGE. Appel |l ant Tyrone Eubanks appeal s his conviction
in the Sinpson Circuit Court for one count of nmanslaughter in
the first degree. On appeal, appellant argues that the tria
court should have granted his notion for judgnent
notwi t hstandi ng the verdict because all of the evidence showed
that he was privileged to act in self-protection. |In addition,

appel lant alleges errors in the conposition of the jury.



Finally, appellant argues that the Conmonwealth was all owed to
i ntroduce prejudicial evidence concerning the police
investigation. W have exam ned these clains of error and we
affirm

Appel lant first argues that the trial court should
have granted his notion for judgnment notw t hstandi ng the verdi ct
(JNOV) pursuant to RCr 10.24 after the jury found himaguilty of
mansl aughter in the first degree. A notion for JNOV raises the
singl e question of whether the evidence is sufficient to sustain

a conviction. Comonwealth v. Bailey, Ky., 71 SSW3d 73, 75

(2002). Appellant argues that he should not have been convicted
of mansl aughter in the first degree because the evidence showed
that the victimwas the aggressor and that appellant was acting
in self-defense. Additionally, appellant argues that the tria
court abused its discretion in refusing to consider additiona
evi dence at the sentencing hearing offered to assist the court
inruling on the notion.

Appel I ant asserts that it was uncontradicted that he
had the right to act in self-defense. The evidence appell ant
points to was that after he had been pushed down by David Rai ney
and couldn’t nove, Rainey turned to Braxton Hol conb and
i ndi cated that he wanted Braxton to give himsonething to nmake
appel lant “talk.” Appellant testified that he had seen the

outline of a gun in Braxton’s pocket. Wen Rai ney began wal ki ng
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toward Braxton, appellant fired at Rainey five tines. Rainey
was unar med

The use of physical force by a defendant upon anot her
is justifiable when the defendant believes that such force is
necessary to protect hinself against the use or inmnent use of
unl awf ul physical force by another person. KRS 503.050(1). A
person has the right to use deadly physical force in self-
def ense only when he believes such force is necessary to protect
hi nsel f agai nst death, serious physical injury, kidnapping or
sexual intercourse conpelled by force or threat. KRS
503.050(2). The jury was instructed on self protection, but
rejected the defense in finding appellant guilty of mansl aughter
in the first degree.

The Commonweal t h i ntroduced evi dence from w t nesses
that the victimwas unarned. The Commonweal th introduced the
st at enent appel |l ant gave to police the day of the shooting in
which he failed to assert that he believed Rai ney was about to
armhinmself. In this case, we agree that it was a jury question
as to whether there was an immnent threat of force to appell ant
so that he could have reasonably believed that deadly force was
warranted. Moreover, there was sufficient evidence to support
the jury’s finding appellant guilty of manslaughter in the first
degree. Therefore, the trial court correctly denied the notion

for JNOV.



Furthernore, we agree that appellant had no basis for
attenpting to introduce new evidence to support his notion for
JNOV. New evidence may be raised as a ground for a notion for

new trial pursuant to RCr 10.02, Carwile v. Commobnweal t h, Ky.

App., 694 S.W2d 469 (1985), but there is no basis for

i ntroduci ng new evi dence as part of a JNOV. W regard a trial
court’s ruling on a JNOV as based on the evidence before the
jury. RCr 10.02.

Next, appellant argues that the trial court should
have granted a m strial because the Commonweal th i nproperly used
its perenptory challenges to renove black jurors. Appellant
cites the Commonwealth’s use of a perenptory challenge to strike
Juror Vicky Goodnight fromthe venire. The United States
Suprene Court outlined a three-step process for evaluating
clainms that prospective jurors were stricken on the basis of
race in violation of the Equal Protection C ause. Batson v.
Kentucky, 476 U S. 79, 106 S. . 1712, 90 L. Ed. 2d 69 (1986).

First, the defendant nmust nake a prima facie

showi ng of racial bias for the perenptory

chal | enge. Second, if the requisite show ng

has been nmade, the burden shifts to the

Conmonweal th to articulate “cl ear and

reasonably specific” race-neutral reasons

for its use of a perenptory chall enge.

Wil e the reasons need not rise to the |evel

justifying a challenge for cause, “self-

servi ng expl anati ons based on intuition or

di scl aimer of discrimnatory notive” are

insufficient. Finally, the trial court has
the duty to evaluate the credibility of the
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proffered reasons and determne if the
def endant has established purposeful
di scrim nation.

Ganbl e v. Commonweal th, Ky., 68 S.W3d 367, 371 (2002) (citing

Bat son; citations omtted). |In order to permt the questioned
chal | enge, the trial judge nust conclude that the proffered
reasons are, first, neutral and reasonable, and second, not a
pretext. Id.

The Commonweal th stated as its reasons for excluding
Juror Goodnight that the I ead investigating officer in the case
had arrested and | ed the prosecution of her husband sone years
before, and the Commonweal th believed this would prejudice her
agai nst |l aw enforcenent. During the voir dire questioning,
nor eover, the Commonweal th asked if anyone on the panel had been
personal ly charged with a crine or had a nenber of their famly
charged before with a crine. Juror Goodnight did not respond to
this Iine of questioning. In addition, the Comobnweal th noted
the fact that Juror Goodni ght was acquainted with appellant and
the victimin the case, and the Conmonwealth inferred fromthe
way she responded to questions about the victimthat she had
formed a negative opinion of him The trial court found these
reasons to be a sufficiently race-neutral explanation for the
perenptory challenge. Follow ng the perenptory strike of Juror

Goodni ght, there were no black jurors on the jury.



We conclude that the trial court properly found a
sufficient race-neutral basis for the perenptory strike.
Appel | ant argues that he was not made aware of the situation
i nvol ving the prosecution of Goodnight’s husband, and so was not
given a chance to “rehabilitate” the juror during voir dire. W
find no duty under the Batson framework to allow a defendant to
try to reinstate a juror who was struck by the prosecution for
what was found to be a race-neutral reason. Batson is not
intended to renove all prosecutorial discretion in perenptory
strikes, or to ensure a particular racial conposition on a jury,
but rather is designed to end the “odi ous practice” of

elimnating potential jurors sinply because of race. Washi ngton

v. Commonweal th, Ky., 34 S.W3d 376 (2000).

Next, appellant argues that he was denied a fair trial
by an inpartial jury when a juror was inproperly struck for
cause. During the voir dire by the Conmonweal th, the prosecutor
asked if any of the venire knew Donovan Bell, a w tness who had
been subpoenaed to testify in the case. Juror Carver stated
that she knew him and that he was her nephew. The prosecutor
asked if his testifying would affect how she judged the case.
Juror Carver responded that she didn't know. The trial court
asked her if she could weigh his testinony the sane as that of
ot her wi tnesses. Before she could answer, the Commonweal th

asked to approach the bench. At the bench, the prosecutor



stated that he expected the evidence to show that Donovan Bel
“supplied the nurder weapon” to appellant. Defense counse
objected to striking the juror, but said that appellant’s
testimony might also be that Donovan Bell supplied the gun used
in the shooting. The trial court determ ned that the juror
shoul d be excused for cause.

On appeal, appellant argues that it was error to
rel ease the juror because acquai ntance with a participant in the
trial does not require that a challenge for cause be granted.
W agree with the trial court that there was a basis to excuse
the juror based on nore than nere know edge of a wtness. A
court may inply bias froma close relationship, be it famlial,
financial or situational, of a juror with respect to any of the

parties, counsel, victins or wtnesses. Bowing v.

Conmmonweal th, Ky., 942 S.W2d 293 (1997). A trial court has

consi derabl e discretion to determ ne whether a juror should be
stricken for cause; unless it was clearly erroneous, the
exerci se of such discretion is a judicial prerogative and is not

subject to review by an appellate court. Scruggs V.

Commonweal th, Ky., 566 S.W2d 405, 410 (1978), cert. denied, 439

US 928, 99 S. . 314, 58 L. Ed. 2d 321 (1978).
In this case, Juror Carver never asserted that she
could be inpartial, but inmediately expressed uncertainty.

Mor eover, during voir dire Juror Carver was apparently unaware
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of the role her nephew allegedly played in the offense at trial.
The court could properly infer that the juror nmay not be able to
deci de the case according to the | aw given her close famlia
relationship with a witness, her hesitancy to claimlack of

bi as, and the fact that her nephew may have been inplicated by
any guilty verdict. Furthernore, the trial court was not
required to obtain nore information fromthe juror in this

i nstance before making its decision. W find no error.

Finally, appellant argues that he was denied a fair
trial when the police captain was permtted to testify to the
nunber of “man-hours” required to search for the weapon
appel l ant told police he discarded after the shooting.

Appel I ant argues that this evidence served only to confuse the

i ssues before the jury by shifting focus to the inpact of
appellant’s statenments on the local public weal. W do not find
that the testinony was prejudicial. Ostensibly, the purpose of
the police officer’s testinony was to show that the weapon was
not found despite a thorough search. W believe that such

evi dence woul d be considered erroneous only if it was inplied to
the jury that they should convict because of the expense of the
investigation. No such inplication was nade here. The comrent
was isolated and the Commonweal th did not comment further on the
anount of police investigation in this case. Therefore, we find

no error.



For the foregoing reasons, we affirmappellant’s
conviction in the Sinpson Crcuit Court for manslaughter in the

first degree.
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