RENDERED: March 28, 2003; 2:00 p.m
NOT TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Court of Appeals

NO. 2001- CA-000878- MR

TERESA ASHBY APPELLANT

APPEAL FROM BULLI TT CIRCU T COURT
V. HONCRABLE THOVAS WALLER, JUDGE
ACTI ON NO. 97-Cl -00861

FI FTH TH RD BANK

OF KENTUCKY, I NC. ;

WAYNE R ASHBY;

PUBLI C FI NANCE CORPORATI ON;

AND JAMES H GANN APPELLEES

OPI NI ON

AFFI RM NG

k% k% **k k% %%

BEFORE: COVBS AND GUI DUG.I, JUDGES; AND JOHN D. M LLER, SPECI AL
JUDGE. !

GUI DUG.l, Judge: Teresa Ashby (“Ashby”) appeals froma sunmary
judgnment of the Bullitt Crcuit Court in a foreclosure
proceeding instituted by Fifth Third Bank of Kentucky, Inc.

(“Fifth Third”). W affirmthe summary judgnent.

! Senior Status John D. MIler sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



The facts are not in controversy. Fifth Third was the
hol der of a nortgage and note executed by Ashby and her ex-
husband (“the Ashbys”). The | oan anpbunt was approxi mately
$328,000. In late 1997, the Ashbys defaulted on their
obligation to Fifth Third under the note. On Decenber 18, 1997,
Fifth Third filed a foreclosure action in Bullitt Grcuit Court.

During the pendency of the forecl osure proceeding,
Ashby received an offer froma third party to purchase the
parcel for $200,000. Ashby, through counsel, inforned Fifth
Third of the offer. Fifth Third made no response.

The action continued, and on March 19, 2001, Fifth
Third was awarded a sumary judgnent in the anount of
$364,171.55 plus interest. To satisfy the judgnment, the parce
was ordered sold. Pursuant to this order, the parcel was |ater
sold for $270, 000.

Ashby now appeal s fromthe sumary judgnent and order
of sale.? She argues that Fifth Third breached an inplied
covenant of good faith and fair dealing with her by failing to
respond to the third party’s offer to purchase the parcel for
$200, 000. Wil e she acknow edges that the parcel was ultimately
sold for nore than the third-party offer she received, she
argues that Fifth Third' s failure to accept the $200, 000 of fer

resulted in her exposure to fees, costs, and interest. As such,

2 Ashby’s ex-husband is not a party to this appeal.
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she seeks relief fromthat portion of the deficiency judgnent as
to fees, costs, and interest between the date of filing and the
deficiency judgnent. She goes on to argue that the trial court
improperly granted Fifth Third s notion for summary judgnent
because she presented the trial court with a justiciable issue
supported by the facts and the | aw.

We have closely studied the record and the I aw, and
find no error in the trial court’s entry of sumrary judgnent.
Ashby’ s argunent appears to be prem sed on the assertion that
Fifth Third was duty-bound to accept the $200,000 offer. W are
aware of no basis in law for this conclusion, and Ashby cites no
authority for the proposition that a nortgagee breaches an
i nplied covenant of good faith and fair dealing when it refuses
to accept an offer that is substantially |ess than the anount of
the note. Furthernore, it is clear that had Fifth Third
accepted the $200, 000 offer, Ashby’s deficiency bal ance woul d
have been nmuch greater than it now is.

We find no error on the issue of whether summary
j udgnment was properly rendered. The Ashbys defaulted on the
note, the foreclosure action was instituted on the basis of that
default, and Fifth Third was under no duty to respond to, nuch
| ess accept, an offer of sale that was substantially |less than

the note anobunt. The summary judgnent was properly rendered,



Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807

S.W2d 476 (1991), and we find no error on this issue.
For the foregoing reasons, the judgnent and order of
sale of the Bullitt Crcuit Court is affirmed.
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