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BEFORE: COMBS, GUI DUG.I, AND SCHRODER, JUDGES.

SCHRODER, JUDGE. Appellant, Leonard R Jaffee (Jaffee), appeals
froman order! of the Qdham Circuit Court granting sumary
judgnment in favor of appellees, lva Davis and Cache, Inc. d/b/a

Century 21 Gold Star Realty (Davis). W affirm

! Jaffee appeals fromthe individual orders of the circuit court. However, we
concl ude that the previous orders are enconpassed in the February 21, 2001
order granting summary judgnent to Davis.



Jaffee and his wife, Beverly Racine,? are owners of a
home | ocated at 7412 Shady Creek Lane, Crestwood, Kentucky.
When Jaffee took a teaching position at the University of
Seattle in Tacoma, Washington, the couple decided to | ease their
house. To that end, Jaffee and Racine entered into a nanagenent
agreenent with Davis on May 3, 1996. This agreenent was drafted
by Jaffee incorporating sone terns froma Board of Realtors
form Soon after entering into the nanagenent agreenent, Davis
found a prospect, Brenda Watkins (Watkins), to | ease the
prem ses. Jaffee clains that he directed Davis to check
Wat ki ns’” enpl oynent and to do a financial/credit check to ensure
Wat ki ns could pay the required rent. Jaffee testified that
Davis confirmed Watkins’ enploynent at Humana and that Davis
represented that Watkins made enough noney to support the |ease.
Jaffee also testified that Davis represented that she spoke with
Wat ki ns’ former |andlord and was given a positive report.
According to Jaffee’s testinony, he and his wife were aware that
a credit check had not been conpleted prior to their signing the
| ease but they had relied upon the report fromthe prior
| andl ord and Davi s’ assessnent of Watkins' enploynent in their
decision to proceed with the | ease. The |ease began on June 1,

1996.

2nthe trial court Beverly Racine was also a Plaintiff. However, she has
abandoned her cl ains on appeal



Eventual |y Jaffee becane unhappy wi th Davis’
performance and term nated t he managenent agreenent by letter on
or about August 20, 1996. Sonetinme thereafter Watkins failed to
make tinely | ease paynents and was evicted fromthe preni ses.
Jaffee and his wife both testified that upon Watkins’ eviction
t hey di scovered that the property had sustained significant
damage. Jaffee and Racine filed suit against Watkins in January
of 1997, and were granted a default judgnent on August 11, 1997.
Jaffee and Racine initiated a danages cl ai m agai nst Davis and
her Century 21 agency in Odham G rcuit Court on May 27, 1997.

The conpl ai nt contai ned three cl ai ns agai nst Davi s,
whi ch Jaffee admits are really one — that “Davis bore a
fiduciary duty that she investigate with great care and
di I i gence any person who sought to | ease fromPlaintiff, and
such duty nade Davis and her firmstrictly liable for failing to
i nvestigate Watkins properly and for m srepresenting, to
Plaintiff, Watkins’s [sic] bona fides and qualifications.”

Jaf fee prayed for conpensatory and punitive damages and attorney
fees. As elenents of conpensatory damages Jaffee clained | oss
of professional tine, |oss of business opportunity, |oss of
recreational tinme, and anmounts for enotional distress.

Fromthis point, the procedural history is | engthy and
conplicated, spanning four years. W wll attenpt to sunmarize

t he pertinent proceedi ngs.



On Septenber 3, 1998, the circuit court, pursuant to
CR 77.02(2) entered a show cause order as to why the action
shoul d not be dism ssed for |ack of prosecution, and on
Cct ober 15, 1998, the court entered an order dism ssing. Jaffee
subsequently filed a notion to set aside the order dism ssing,
claimng that he had not received the notice until Cctober 31,
1998, and that “there had been a great deal of discovery
exchanged between the parties outside the court’s purview” The
circuit court set aside the dism ssal upon the condition that
t he deposition of Iva Davis be taken w thout undue del ay.?

On July 6, 1999, Davis filed a notion for partia
summary judgnent on the grounds that Jaffee was not entitled to
recover attorney fees or amounts for | oss of business
opportunity or planned recreation as a matter of law. After a
flurry of notions and delays, the circuit court held a hearing
on the notion on Decenber 10, 1999. The trial court did not
rule on the notion at the hearing but rather sustained a request
by Davis to reply to the response to the notion. On January 10,
2000, Davis filed a “Motion to Dism ss or for Summary Judgnent
on Count Two and Count Three of the Conplaint.” The basis of
this notion was that the two counts all eged breach of fiduciary
duty and fraud, and that by the terns of the nmanagenent

agreenent, Jaffee had wai ved those clainms. On January 28, 2000,

3 Although the record reflects that a deposition of lva Davis was taken, it
was never entered into the record.



Davis filed an “Anended Notice — Motion - Order” noving the
court to dismss any claimby Jaffee for enotional distress on
the grounds that “any nental anguish that could have been
suffered by Plaintiffs was not acconpani ed by physical contact
or injury.” On March 28, 2000, Davis filed another “Mdtion to
Dismss or for Summary Judgnent on Counts Two & Three of the
Conplaint.” Before the circuit court ruled on these notions, on
June 7, 2000, Davis filed a “Menorandumin Support of Mdtion for
Summary Judgnent on Count | of the Conplaint.” |In support of
the notion, Davis argued Jaffee had not produced sone
affirmative evidence that Davis failed to exercise slight care.
Davis al so argued that the claimwas barred as a matter of |aw
because of Jaffee’'s failure to obtain insurance to protect
Davis, as required by the nanagenent agreenent. On June 9,
2000, Davis also filed a notion asking the court to allow her to
file a counterclaimalleging that Jaffee breached the nanagenent
agreenent by his failure to obtain and maintain the insurance
policy.*?

A hearing was held on August 25, 2000. On August 29,
2000, the circuit court entered “Findings and Order.” As to
count 1, the court sustained a request by Davis to file a reply
brief to Jaffee’s response to the notion to dismss count | and

for Jaffee to file a sur reply. The court withheld rulings

4 This nmotion was not ruled on. The circuit court indicated that if summary
j udgrment was granted, there would be no need for the counterclaim
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pending the filings. As to counts Il and Ill, the trial court
acknow edged its failure to enter an order granting summary
j udgnment to Davis.

Finally, on February 6, 2001, the circuit court
entered “Findings and Order/Partial Summary Judgnent” as
foll ows:

2. Summary Judgnent Motions: The Court has
previously ruled in regard to several

t heori es advanced by the Plaintiff that they
are non recoverabl e under present Kentucky
aw. The Court has found that the
Plaintiff’s request for recovery of “loss of
prof essional time” and “l oss of business
opportunity and planned recreation” danages
are not otherw se recoverabl e.

3. Summary Judgnent/Enotional D stress:

The court sustains Defendant’s request for
partial summary judgnent as to the exertion
of danmages for enotional distress. The
Court finds that the Plaintiff’s request for
enotional distress is not supported by any
acconpanyi ng physical contact and/or injury.
The clains for enotional distress under

t hese circunstances cannot result in a
recovery absent the requisite el ements.

4. Gross Negligence: The Court sustains
pendi ng request filed on behalf of the

Def endant through counsel for summary
judgnment in regard to Count |I. The Court
finds that after extensive discovery the
Plaintiff has failed to advance any
affirmative identifiable evidence of “gross
negligence”. The Court finds that a matter
of law [sic] there is no evidence to show
that the Defendant in this case acted under
the requisite elenents necessary to
establish “reckless disregard” to sustain a
t heory of gross negligence.



The circuit court nmade the additional finding that
“the Plaintiff is an attorney and the docunent that he relies
upon in advance of his theories of recovery were prepared by him
and set out the requisite standard of gross negligence.” On
February 21, 2001, the circuit court entered “Corrected Findings
and Order/Sumary Judgment.”® On February 21, 2001, the tria
court entered its final order granting summary judgnment on
counts I, Il, and Ill of the conplaint.

On March 2, 2001, Jaffee filed a notion to alter,
amend or vacate. The trial court denied this notion in an order
entered March 15, 2001. Jaffee filed a tinely notice of appeal.

On appeal Jaffee argues that the trial court erred in
1) dismissing counts Il and Il of the conplaint® 2) disnissing
count | of the conplaint’; 3) dismissing the enotional distress
claim 4) ruling that attorney fees are not recoverabl e; 5)
ruling that |oss of professional tine and professiona
opportunity are not recoverable; and 6) granting summary

j udgnment to Davis before discovery was conpl ete.

5> The text of the February 6, 2001, order and the February 21, 2001, order are
i dentical except for the styling as “partial sunmary judgnent” and “summary
judgrment,” which leads us to the conclusion that the trial court realized

that in addressing and granting summary judgnent on all three counts, this
was not a partial, but conplete summary judgnent.

6 Jaffee states in his brief that count Il is a claimfor “reckl ess conduct in
breach of fiduciary duty” and count Ill is a claimfor wllful

nm sconduct .

" Jaffee states in his brief that count | pleads gross negligence, sinple

negl i gence, detrinmental reliance, and nore.

-7-



When a trial court grants a notion for summary
j udgnent, the standard of review on appeal is "whether the tria
court correctly found that there were no genuine issues as to
any material fact and that the noving party was entitled to

judgnent as a matter of law " Scifres v. Kraft, Ky. App., 916

S.W2d 779, 781 (1996). The trial court nust view the evidence
in the light nost favorable to the nonnoving party and shoul d
grant summary judgnent only if it appears inpossible that the
nonnovi ng party will be able to produce evidence at tria

warranting a judgnent in his favor. Steelvest, Inc. v.

Scansteel Service Center, Inc., Ky., 807 S.wW2d 476, 483 (1991).

The trial court "nust exam ne the evidence, not to decide any

i ssue of fact, but to discover if a real issue exists." |d. at
480. Because summary judgnent addresses only | egal questions
and the exi stence of disputed material issues of fact, this

court need not defer to the trial court's decision and w ||

review the issue de novo. Scifres, 916 S.W2d at 781.

In support of her notion for summary judgnent, Davis
argued that paragraph 4 of the managenent agreenent defined the
standard of care she owed to Jaffee and that any clains of
sinpl e negligence, fraud or willful m sconduct were precluded by
the ternms of the agreenent, in that the agreenent wai ved any

cl ai m but that of gross negligence. Jaffee countered that



par agr aph 8(b) defined the standard of care as one of
r easonabl eness.
Par agraph 4 reads as foll ows:

Owner agrees to hold Agent harm ess from any
damages, costs, expenses, clainms, or
injuries to person or property by reason of
any cause except Agent’s gross negligence or
wi | ful [sic] msconduct in, on, or about the
| eased prem ses or el sewhere when Agent is
carrying out this Agreement or acting under
the express or inplied directions of Oaner.

Paragraph 8 states in pertinent part:

Owner shall pay Agent for Agent’s services
as foll ows:

(b) For leasing: Agent shall use al

reasonabl e efforts to keep the prem ses

rented, and accordingly Agent is authorized

to negotiate rentals for Oaner, and al

costs associated with such service shall be

pai d by nmutual consent from nonies supplied

by Omer or from noni es obtained from Tenant

according 8 IV [sic] of the |ease.

After a careful review of the managenent agreenent, we
concl ude that neither of these sections defines the standard of
care Davis owed to Jaffee.

W first note the well-established rule that a
contract is to be construed nore strongly agai nst the preparer.

See Wggins v. Schubert Realty & Inv. Co., Ky. App., 854 S.W2d

794, 796 (1993). Wiile Jaffee points out that part of the

contract was taken fromthe Board of Realtors form it is clear



fromhis testinony that he primarily drafted the docunent

because “he did not |ike” the Board of Realtors form
Absent an anbiguity in the contract, the parties’

intentions nust be discerned fromthe four corners of the

i nstrunent without resort to extrinsic evidence. Hohei ner v.

Hohei ner, Ky., 30 S.W3d 176, 178 (2000). The primary object in
construing a contract . . . is to effectuate the intentions of

the parties. Cantrell Supply, Inc. v. Liberty Mut. Ins. Co.,

Ky. App., 94 S.W3d 381, 384 (2002). "Any contract or agreenent
nmust be construed as a whole, giving effect to all parts and

every word in it if possible.” Gty of Louisa v. New and, Ky.,

705 S.W2d 916, 919 (1986). A contract is anbiguous if a
reasonabl e person would find it susceptible to different or

inconsistent interpretations. Transport Ins. Co. v. Ford, Ky.

App., 886 S.W2d 901, 905 (1994). The fact that one party nay
have intended different results, however, is insufficient to
construe a contract at variance with its plain and unanbi guous
terms. Cantrell, 94 S W3d at 385. The interpretation of a
contract, including determ ning whether a contract is anbi guous,

is a question of law. First Conmonweal th Bank of Prestonsburg

V. West, Ky. App., 55 S.W3d 829, 835 (2000).
Par agraph 3 of the nmanagenent agreenent reads:
Agent shall be held strictly accountable for

any and all receipts and expenditures
rel ated to nmanagenent of the | ease and
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mai nt enance of the | eased prenises but shal
not be liable to Owmer for any other nmatter
except the gross negligence or wlful

m sconduct of Agent or Agent’s enpl oyees.
(enphasi s ours.)

We believe this provision is clear on its face that
Jaffee intended a gross negligence and willful m sconduct
standard for “any other matter” except for the accounting for
recei pts and expendi tures and mai ntenance of the |eased
prem ses. Jaffee clearly had in his power to include a standard
of care |lesser than that of gross negligence or willful
m sconduct but chose not to do so. He also had the power to
include a provision directly relating to Davis’ duties in
verifying the suitability of tenants and a separate standard of
care to be used as to those duties. Again, he chose not to do
so, but rather chose the standard of care of gross negligence or
willful msconduct as to “any other matter.”

In granting sumary judgnent to Davis, the circuit
court obviously accepted Davis’ interpretation of the contract
that Jaffee waived all clainms except for those of gross
negligence. The circuit court did not expressly state upon
whi ch provision of the contract it relied for its determ nation.
However, we concl ude that Paragraph 3 defines Davis’ duty.

Havi ng determ ned that by the express terns of the
contract the standard of care owed to Jaffee by Davis was one of

gross negligence or willful msconduct, we nust next address
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whet her this precluded a claimby Jaffee for breach of fiduciary
duty or fraud. It is our opinion that the contract, by its
terns, does not preclude such clains. First, Kentucky lawis
clear that contractual relations between a real estate broker
and his principal inpose an obligation of nmutual good faith and

fair dealing. OdemRealty Co. v. Dyer, 242 Ky. 58, 45 S.w2d

838 (1932). This fiduciary duty is inposed by |aw, not by the
terms of the contract. Although Davis was acting as a |easing
agent as opposed to a seller of the property, we see no reason
that the sane rule should not apply. Second, by the very terns
of the contract, Davis was liable for willful m sconduct.

W Il ful msconduct is defined as “Conduct which is commtted
with an intentional or reckless disregard for the safety of
others or with an intentional disregard of a duty necessary to

the safety of another’s property.” Black’s Law Dictionary 1600

(6'" ed. 1990). WIIful misconduct, by definition, enconpasses
fraud and m srepresentation as intentional conduct. W are of
the opinion that it is illogical to conclude that by setting a
standard of gross negligence, one is consenting to fraud and
m srepresentation. |If, as Jaffee contends, Davis intentionally
di sregarded a necessary duty or commtted a fraud, which
resulted in damages, Jaffee could maintain a claimagainst her.
Havi ng determ ned that Jaffee could maintain clains

agai nst Davis for gross negligence, breach of fiduciary duty,
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fraud or willful m sconduct, the issue is really one of whether
Jaf f ee produced sone evidence in the record to support his
claims. In order for a party to avoid summary judgnent, at

| east sonme affirmative evidence denonstrating that there is a
genui ne issue of material fact nust be produced. Hubble v.
Johnson, Ky., 841 S .W2d 169, 171 (1992). It is our opinion
that summary judgnent was proper in the case sub judice in that
there is no evidence in the record to support any of Jaffee’s
cl ai ns.

In order to avoid summary judgnent on his gross
negligence claim Jaffee was required to produce evidence of a
conscious and voluntary act or omssion likely to result in
grave injury when in the face of clear and present danger of

whi ch Davis was aware. Sparks v. Re/Max Allstar Realty, Ky.

App., 55 S.W3d 343, 348 (2000). In order to maintain a claim
for fraud, Jaffee was required to produce sonme evidence of a
material representation, falsity, scienter, or reckl essness,

intention, reliance, deception, and injury. Scott v. Farners

State Bank, Ky., 410 S.W2d 717, 720 (1966). \Were the proven
facts or circunstances nerely show i nferences, conjecture, or
suspi cion, or such as to | eave reasonably prudent mnds in
doubt, it nust be regarded as a failure of proof to establish

fraud. Goerter v. Shapiro, 254 Ky. 701, 72 S.W2d 444 (1934).

To prove willful msconduct, Jaffee was required to present
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evi dence that Davis intentionally, or with reckl ess disregard
for the safety of his property, failed in sone duty. To

mai ntain a claimfor breach of fiduciary duty, Jaffee was
required to produce evidence that Davis failed to disclose sone

informati on known to her. See Smth v. General Mdtors Corp.

Ky. App., 979 S.wW2d 127 (1998). Jaffee has sinply failed to
produce any evidence to support any of these cl ains.

First, in an effort to explain why there is no
evidence in the record to support his clains, Jaffee contends
that the trial court “sua sponte and autocratically” granted
summary judgnent to Davis prior to the conpletion of discovery.
We find this argunent conpletely without nerit. First, summary
j udgnment was granted based upon notions by Davis for sunmary

j udgnment, not sua sponte, as argued by Jaffee. Jaffee can

hardly argue this was “unfair surprise.” Second, this case was
inthe circuit court for nearly four years before sumary
j udgnent was granted. Jaffee’'s protestations to the contrary,
the record establishes that the circuit court was extrenely
patient, even setting aside its order dism ssing and ordering
that Jaffee take the deposition of Davis nore than a year after
the Conplaint was filed. Even so, Jaffee failed to file the
deposi tion.

Jaf fee argues that affidavits by Watkins’ previous

| andl ord and her husband woul d show t hat Davis never intervi ewed
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the prior landlord. OQher than Jaffee’s clains that the

| andl ord and her husband woul d support his argunent, Jaffee
failed to place any evidence in the record. He clains that one
of his many previous attorneys |lost or msplaced the affidavits.
However, Jaffee failed to produce any evidence that the
affidavits ever existed. Jaffee testified that Davis told him
she called the previous |andlord and spoke wi th hi m about
Watkins. As it turned out, it was his wife that signed the

| ease with Watkins. However, Jaffee offers no evidence that the
husband told Davis he was not the |andlord and did not have the
authority to speak as to Watkins' suitability as a tenant. On
the contrary, the record reflects that the individual on the
phone stated that he knew of no problens with Watkins. Even on
appeal, all Jaffee offers is that “suppose” the |landlord or her
husband said or did this or that.

Jaffee al so contends that Davis failed to properly
check Watkins’ financial credit and resources. Jaffee’s
testimony was as foll ows:

| insisted that Iva Davis run a credit check

of Brenda Watkins which included a check of

Wat ki ns’ enpl oynent, whet her she was

enpl oyed where she said, for how | ong and

whet her she nmade enough noney to support the

| ease and that she checked Brenda WatKkins’

bank account, sone statenents, the bal ance

and that she also run a standard credit
check through a credit reporting agency.
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Jaffee testified to a subsequent conversation with
Davis as foll ows:

Now, about the enploynment check she said

t hat Wat ki ns was wor ki ng, where Watkins said

she was working and that she had been

wor ki ng there some good tine and that she

was ear ni ng enough noney to support the

| ease.
However, when questioned about the credit and other financi al
checks, Jaffee admtted that he and his wife knew that Davis had
not conpleted a financial check on WAatkins but chose not to wait
for this information, relying on Davis’ conversation with the
| andl ord. Jaffee and his wife, by their own adm ssion, were in
a hurry to enter into the | ease and thus relieved Davis of any
further investigation into Watkins’' financial situation. Jaffee
cannot now argue that he and his wife relied upon any
i nformati on regardi ng Watki ns’ financial position. The record
establishes that Davis verified that Watkins was enpl oyed by
Humana. Jaffee clains that Davis should have recogni zed that
Wat ki ns’ salary could not support the rent they were asking.
Jaffee presented Humana payroll records to support this claim
However, even if we believed that these records show Watki ns’
salary at the time of |ease, which we do not, this is no
i ndi cation of what Davis could or should have known from those

records. Jaffee clains that he spoke to his new | easi ng agent

about the proper steps to be followed by a | easing agent in
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checking out a potential tenant. However, again, he proffered
no evidence to that effect. There is absolutely no evidence in
the record to show that Davis knew or should have known Wt ki ns
was unable to neet the financial obligations of the | ease or
woul d be an unsuitable tenant. Although there is evidence that
Davis took an application fromWatkins, that application is not
in the record, nor is there any evidence to show that Davis
shoul d have been on alert as to Watkins’ financial situation or
that she knew and intentionally w thheld that information.
Wil e we synpathize with Jaffee’ s plight and acknow edge t hat
Watkins turned out to be a nightmare tenant, Jaffee has sinply
failed to adduce any evidence that woul d nmake Davis |iable under
any of his proffered theories.

Because Jaffee failed to place any evidence in the
record that Davis was grossly negligent, breached a fiduciary
duty to him or took any action that could be construed as fraud
or willful msconduct, we are of the opinion that sunmary
j udgnment was proper.

Because we conclude that summary judgnent was proper
we need not address Jaffee’s clains for anounts for enptiona
di stress, attorney’'s fees or |oss of professional tine.

ALL CONCUR
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