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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDCGES.
GUI DUGE.l, JUDGE. Logan Al um num Inc. ("Logan") appeals from an
opi ni on of the Wirkers' Conpensation Board ("the Board") which
affirmed an opinion, award and order of the Admi nistrative Law
Judge ("ALJ") finding Gegory Bullard ("Bullard") to have
sustained a 15%inpairnment rating due to a work-rel ated cervica
injury. W affirmthe opinion of the Board.

Havi ng cl osely studied the record, the law, and the

witten argunments, we have concl uded that we cannot inprove upon



the Board's well-witten opinion affirmng the ALJ's opinion,
award and order. In the interests of judicial econony, we adopt
the follow ng portion of the Board's opinion as that of this
Court. Board Menber Stanley, witing for the Board, stated in
rel evant part as foll ows:

Bul I ard, born February 11, 1961, has a
hi gh school education and at the tinme of his
hearing was enroll ed at Western Kentucky
University majoring in conputer systens. He
served in the Marine Corps for ten years
working as an air traffic controller. He
began working for Logan as a forklift
operator/technician in February 1995. His
enpl oynent with Logan was termnated in
April 2000, although he |ast worked in
Sept enber 1999 when he underwent a triple
| evel discectony and fusion surgery of the
cervical spine.

Bullard testified that his primry
duties with Logan required himto operate a
forklift. He wore a seat belt and a
majority of his work required himto operate
the forklift in reverse, twisting around to
| ook behind him He further testified he
operat ed the equi pnent over rough terrain
whi ch jarred and bounced hi m

According to Bullard, in 1996 he
gradual | y began devel opi ng synptons of neck
stiffness, headaches, and nunbness in both
arms. The synptons began in 1996. Bullard
testified he sought treatnment from a
chiropractor, Dr. Merrill Patterson, in
1997. He testified that by October 1998, he
was having so much pain and nunbness in his
| eft arm he thought he was having a heart
attack. By April 1999, his headaches were
So severe they were causing nausea and
sweating. Bullard admtted that as far back
as 1996, he knew his stiffness was a result
of driving the forklift, but he did not know
what was causi ng danmage to his neck
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Bul | ard acknow edged that in August
1999, Dr. Patterson told himhis physica
probl ens were due to his work with Logan.
Dr. Patterson gave hima | atter dated August
18, 1999 which stated as fell ows:

M. Bullard has been di agnosed
with C6-C7 cervical disc
degenerati on deterioration
producing | eft brachial plexus
neuritis. There is extensive

ost ophytes [sic] and fusing of C6-
7 vertbral [sic] bodies occurring.

I recommend he permanently refrain
from | ooking back driving a tow
not or at worKk.

| further suggest no lifting over
20 I bs. for two weeks commenci ng
t oday.

Bullard testified he had delivered the
letter to the nedical departnent; to his
supervi sor, Larry Carlisle; and, to Logan
personnel representatives, Carl Knight and
Shannon Johnson. He also testified that
after Dr. Patterson told himhis neck
probl enms were due to his work, he told his
t hree supervisors, Carl Knight, Shannon
Johnson, and Brent Mefford, that his neck
was bot hering himand that Athe fork truck
was just killing nme.§ He also testified he
told the medical departnent he thought his
condition was work-related. He was sent for
a second opinion and was told he needed
surgery. He then asked the nedica
department whet her he should turn it in on
his regul ar insurance or on workers:
conpensati on.

Bullard was term nated fromhis
enpl oynent with Logan on April 12, 2000.
Hi s wor kers: conpensation claimwas filed on
April 26, 2000 and was signed by himon
April 18, 2000. He admitted he did not fil
out an injury report prior to the filing of
his claim He acknow edged that he had
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filled out previous accident reports for
previous injuries. He testified he did not
work after an MRl was taken on Septenber 8,
1999. He underwent surgery on Septenber 23,
1999. Thereafter, he signed up for short-
termdisability benefits.

Bullard testified that he was given a
physi cal upon |l eaving the Marines in 1993.
Furt hernore, he passed a physical given by
Logan prior to beginning his enploynent in
1995.

Logan presented testinony from nunerous
enpl oyees concerning Bullard=s giving of
notice. Johnnie White, safety engineer at
Logan, testified at the hearing that it was
conpany policy for an individual to report
injuries to the team | eader and nedi ca
personnel. White testified Bullard received
short-termdisability benefits and he never
request ed wor ker s: conpensati on benefits or
that his nmedical benefits be paid by workers:
conpensation. He testified that Bullard had
a previous knee injury which was correctly
reported. Al enployees were trained in the
process and reporting of workers:
conpensati on cl ai s.

Barbara M Il er, occupational health
nurse, testified she was never given notice
of a neck injury by Bullard. She testified
she had no recollection of any conversations
with Bullard concerning the work-rel at edness
of any neck problens in August 1999.

Ellen Nealy, the head nurse for the
medi cal departnent at Logan, testified that
Bul l ard never gave notice in August 1999 of
a work injury. He saw her nunerous tines
because of pendi ng neck surgery. She
testified that Bullard delivered Dr.
Patterson=s |letter dated August 18, 1999 to
her. She testified that instead of turning
it in as workers: conpensation, Bullard drew
short-termdisability benefits for six
nont hs at full salary.



Larry Carlisle, finishing team | eader
and part of Bullardss team testified he was
never notified of any work injury in August
1999 or at any other time. He stated he was
present at Bullard=s exit interview and there
as no nention of any work-related injury.

Shannon Johnson, operating technician
and nenber of Bullard=s team testified he
never recalled that Bullard said he had a
neck condition due to his work. Bullard had
told himhe had damage to his neck but did
not know where it cane from He recalled
that Bullard had nentioned he was going to
have surgery, but he had no recollection
that Bullard told anyone his condition was
due to his work.

Dr. Richard Berkman, a neurosurgeon
first saw Bullard on Septenber 1, 1999. He
ordered an MRl which showed i npressive
cervical spondylosis at C4-5, C5-6, and C6-7
with spinal cord conpression and forani nal
stenosis. Dr. Berkman then perforned
surgery on Septenber 23, 1999, consisting of
m croscopi c anterior cervical discectony at
C4-5, C5-6, and C6-7 and a bone graft and
plating at those cervical levels. 1In a
|etter to Bullard dated May 1, 2000, Dr.

Ber kman st at ed:

| amin receipt of your letter
dated April 15'", and | am saddened
to hear that you were term nated
at work. As a thirty-eight year
ol d your imaging studi es suggested
t he di sease well out of proportion
to a gentleman of your age. This
suggests that the type of work
that you participated in nmay have
led to accelerated arthritis in
your neck.

O course, there would be no way
to know for sure, but certainly
the type of work you have been
doi ng did seemto be consistent
wi th accelerating the disease in
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your neck, and again, as | stated
above, your imaging studies
suggested quite severe di sease.

In a letter to Loganss counsel dated July 5,
2000, Dr. Berkman indicated that Bullard had
reached maxi mum nedi cal i nprovenent and
could return to work, but was not sure

Bull ard would be able to drive a forklift
because it required a | ot of head turning
and was a vibrating machi ne. He assessed a
12% i npairnment to the body as a whol e
according to the AVA Cuides for a three-

| evel cervical disc problemsurgically
treated.

Dr. David Gaw, an orthopedi c surgeon
eval uated Bullard on May 23, 2000, at the
request of his attorney. He diagnosed (1)
post-op cervical spine discectony with
fusion at C4-5, C5-6, and C6-7, and (2)
significant | oss of novenent of the neck
secondary to the above. He opined that the
type of work Bullard described engaging in
at Logan involved jarring on rough terrain
and frequent awkward novenent of his neck
whi ch nost |ikely caused his present
condition in that it aggravated pre-existing
degenerative cervical disease. He placed
restrictions of no lifting nore than 25 to
30 pounds occasionally and only 10 to 15
pounds frequently. He felt Bullard should
avoid riding on rough terrain, jarring or
vibratory activities. He assessed a 27%

i mpai rment to the whole person due to |oss
of notion of the cervical spine, conbined
with the inpairnment due to surgery.

Dr. Leon Ensal ada eval uated Bul |l ard on
June 28, 2000 at the request of Logan. On
the i ssue of causation, Dr. Ensal ada opi ned
that within a reasonabl e degree of nedica
certainty, there was no probabl e causa
rel ati onship between Bul |l ard=s synptons and
t he occupational injury or illness sustained
whil e working for Logan. He felt Bullard:s
synptons were neither caused nor aggravated
by any occupational injury or illness due to
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his work for Logan. He felt Bull ard:s
condition requiring a three-Ilevel fusion was
due to spondylolisis and the natural aging
process. He did assess a 15% inpairment to
t he body as a whole for Bullard:=s cervical
spi ne condition.

Dr. Robert Byrd exam ned Bullard on
July 21, 2000 at his attorney=s request. He
di agnosed (1) s/p ¢4-5, C5-6, and C6-7
cervical fusion and di scectony secondary to
degenerative changes of the cervical spine
and (2) loss of range of notion of the
cervical spine. He assessed a 36%
i mpairment to the body as a whole and felt
that Bullard-s work contributed to his
condition. He would limt Bullard to
maxi mum lifting of 25 pounds with no upward,
downward or sideways notion of the cervica
spi ne.

The ALJ received the lay and nedi ca
testinmony in the record and on the issue of
wor k- r el at edness/ causati on, concl uded that
Bul | ard=s degree of degenerative arthritis
was caused by the repetitive notion to which
he was exposed every day at work. He
further concluded that Bull ard:s severe
degenerative disc disease in his cervica
spi ne and subsequent triple | evel discectony
and fusion were proxi mtely caused by the
repetitive nature of his work with Logan
In doing so, he relied on the evidence from
Drs. Berkman, Gaw, and Byrd. He also
acknow edged that Dr. Ensal ada opi ned t hat
Ber kman=s condition was entirely related to
t he natural agi ng process.

On the issue of notice, the ALJ
recogni zed that Dr. Pattersonss |etter was
perceived differently by Bullard and his
enployer. Bullard testified that the first
time he understood his condition was not
sinply aggravated but caused by work, was
when he received the August 1999 letter from
Dr. Patterson. He took this letter to his
enpl oyer. The ALJ indicated that prior to
that tinme, Bullard was aware that his work
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was aggravating his cervical spine, but did
not think his work caused his cervical spine
condition. The ALJ al so indicated that
Logan perceived the letter as only

i ndi cating a nonwork-rel ated condition that
was requiring work restrictions for Bullard.
The ALJ believed that the first evidence
with regard to Bullard having a work-rel ated
cervical spine disease was Dr. Berkman:s
unanbi guous letter dated May 1, 2000. Since
Bul lard had already filed his claimon Apri
26, 2000, notice was found to be tinely,
citing Alcan Foil Products v. Huff, Ky., 2
S.W3d 96 (1999). The ALJ stated:

In this particular case, the
plaintiff believed that he gave
notice in August of 1999 when he
per cei ved that he had been
informed that he had a work-

rel ated cervical condition.

Actual notice to the defendant-
enpl oyer occurred with the filing
of the Form 101 on April 26, 2000.
If a worker denonstrates a
reasonabl e cause for delay in
giving notice, then such a del ay
is excusable. Here, the plaintiff
clearly thought he gave notice in
August of 1999 by giving his

enpl oyer the letter fromDr.
Patterson which he perceived to
indicate a work-rel ated condition.
This mstaken belief led to a
delay in actual notice, as

percei ved by the defendant -
enployer. | find that such del ay
I s excusabl e under these
particul ar circunstances and
therefore I do not find that
notice operates to bar the
plaintiff=s claim

The ALJ next found that Bullard filed
his claimwithin the two year statute of
[imtations provided for in KRS 342.185.
Again, he cited Dr. Patterson:s August 1999
letter as the first time Bullard had any
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i ndication that his condition was caused by
work. Since his claimwas filed on Apri

26, 2000, it was well within the two year
statute of |imtations. The ALJ then relied
on Dr. Ensal adass inpairnment rating of 15%
upon which to base Bull ard:=s awar d.

On appeal, Logan raises argunents
concerning notice, statute of limtations,
and causation. It contends that Bullard did
not give due and tinely notice pursuant to
KRS 342. 158 and Al can Foil Products v. Huff,
supra, and his failure to give notice is not
excusable as a matter of |aw.

Cunmul ative trauma clainms continue to
present a never ending variety of vexatious
patterns dealing with the statute of
[imtations and the giving of notice. As is
evident fromthe ALJ:s opinion and his
struggle with the facts presented before
him this case presents yet another
difficult scenario. The application of the
statute of limtations and the giving of
notice in cunmul ative trauma cl ai nrs have
recently been considered by the Suprene
Court in Special Fund v. dark, Ky., 998
S.W2d 487 (1999) and Al can Foil Products v.

Huff, supra,. 1In Alcan, the Court clearly
held that the requirenent to give notice and
the clocking of the statute of limtations
begins to run on the date a cl ai mant becones
aware of his Awork-rel ated@ conditi on and not
the date that disability becomes manifest.
The Court therefore construed the neaning of
the termAmani festation of disability,(@ as
used in Randall Co. v. Pendl and, Ky. App.,
770 S.W2d 687 (1989), as referring to

physi cal |y and/ or occupationally disabling
synptons that | ead the worker to discover
that a work-related injury has been
sust ai ned.

KRS 342. 185 provides that notice of an
acci dent nmust be Agiven to the enpl oyer as
soon as practicable after the happening
thereof.§) The question of adequate notice
nmust be determ ned by the factual situation
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in each claim Kirkwod v. John Dar nel

Coal Co., Ky., 602 S.W2d 107 (1980) and

Col unbus M ning Co. v. Childers, Ky., 265
S.W2d 443 (1954). The purpose of the

requi renent of notice of an accident or
injury is twofold. First, notice of an
injury enables the enployer to provide

i mredi at e nedi cal di agnosi s and treat nent
with a viewto mnimze the seriousness of
the injury. Second, notice facilitates the
earliest possible investigation of the facts
surrounding the injury. A Larson, Larsonss,
Wor ker s: Conpensation, (Desk Edition 1997),
"78.10 at 15-5.

The Courts have consistently held that
the requirenent to give due and tinely
notice is not based upon a specific
timeframe. Courts have |long struggled with
what constitutes as soon as practicable and
have stated that such determ nati on may not
sinply be conputed based upon the nunber of
days fromthe incident to the notice. See,
Marc Bl ackburn Brick Conpany v. Yates, Ky.,
424 S. W 2d 814 (1968). In reaching such a
concl usion, the ALJ must not only consider
KRS 342.185, but also KRS 342.200 to
det erm ne whet her the delay was reasonabl e
or whether there was evidence of record
which woul d | ead to a reasonabl e expl anati on
for the delay. In Newberg v. Sleets, Ky.,
899 S.W2d 495 (1995) the Court reiterated a
principle set forth previous in Marc
Bl ackburn Brick Conpany v. Yates, that KRS
342.200 affords claimants sonme degree of
l[iberty in fulfilling the notice requirenent
Ato effectuate the beneficent purposes of the
conpensation Act.@ Wile not retreating from
the provision in KRS 342. 185 requiring
notice of an injury as soon as practicable,
the Court in Sleets rem nded us of the
statement in Marc Bl ackburn that A[t]he
nature of the injury is inportant on the
guestion of notice insofar as it relates to
t he know edge of the injured person of the
extent of his injury.@
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Notice is a m xed question of |aw and
fact. Harry M Stevens Co. v. Wrkers:
Conpensati on Board, Ky. App., 553 S.W2d 852
(1977). A finding pursuant to KRS 342. 200
we believe, however, is a factual finding
and so long as there is evidence that
supports the ALJ:=s concl usion, the decision
may not be di sturbed on appeal. MO oud v.
Bet h- El khorn Corp., Ky., 514 S.W2d 46
(1974). W find that the evidence relied
upon by the ALJ does constitute substantia
evi dence of probative val ue and therefore,
his finding that due and tinely notice was
gi ven may not be disturbed. Furthernore,
contrary to Loganzs argunent, the filing of a
claimis sufficient notice under the Act and
is specifically provided for in KRS 342.190.

Havi ng revi ewed the facts sub judice,
t he ALJ:s deci sion, argunents of counsel, and
applicable law, we find the ALJ did not
commt error in finding that Bullard gave
due and tinely noticed. As found by the
ALJ, Bullard understood his condition to be
wor k-rel ated upon recei pt of the August 18,
1999 letter fromDr. Patterson. He
delivered this letter to his enployer
shortly thereafter, believing he had given
notice of his injury. As found by the ALJ,
the enpl oyer did not perceive the letter as
i ndi cati ng work-rel at edness of Bul | ard:s
cervical condition. It was not until the
filing of Bullardss claimin April 2000 that
Logan percei ved actual notice of a work-
rel ated condition. Due to the confusing
nature of giving of notice in cunul ative
trauma clainms, as is evidence fromthe fact
pattern herein, we find ourselves in
agreenent with the ALJ that Bullard gave due
and tinely notice of the work-rel atedness of
his cervical condition

Logan al so argues that Bullard=s claim
shoul d have been barred by the statute of
[imtations in that he becane aware of the
wor k-rel atedness of his cervical condition
in 1996 or 1997. The ALJ relied on Bullard:s
testinmony that he did not understand the
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wor k-rel at edness of his condition until he
received Dr. Pattersonss August 18, 1999
letter. Bullard testified that while he
knew driving the forklift made his neck
still, he did not connect the work-

rel atedness of his condition until he
received Dr. Pattersons letter. As with the
i ssue of notice, this issue concerns when
Bull ard was aware of the manifestation of
his disability. Inasnuch as the ALJ

determ ned the manifestation of disability
to be in August 1999 and Bull ard=s cl ai m was
filed in April 2000, it was tinely filed
wthin the two year statute of limtations
of KRS 342.185. The ALJ:s decision is
supported by substantial evidence in the
record and we are without authority to find
ot herwi se. Special Fund v. Francis, Ky.,
708 S.W2d 641 (1986).

Lastly, Logan argues the ALJ
m sconstrued the testinony of Dr. Berkman on
causation. The ALJ relied on the testinony
of Dr. Berkman, Dr. Gaw, and Dr. Byrd to
find work causation of Bullard=s cervical
condition. Contrary to Loganss argunents, we
bel i eve these three physicians clearly
establish the probability that Bull ard:s
condition was caused by his work at Logan.
See, Pierce v. Kentucky Gl vani zing Co.,
Inc., Ky. App., 606 S.W2d 165 (1960).
Agai n, the ALJ:s decision is supported by
substanti al evidence in the record and we
are without authority to find otherw se.

For the foregoing reasons, we affirmthe opinion of

t he Wirkers' Conpensati on Board.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Charles E. Low her WIlliamJ. Rudl off
Lexi ngt on, KY Bow i ng Green, KY
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