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BEFORE: COMBS, GUI DUG.I AND SCHRODER, JUDGES.
QU DUG.l, JUDGE. Joshua Spivey (“Spivey”) appeals froma fina
j udgnent of the Madison Circuit Court reflecting a jury verdi ct
convi cting Spivey of one count of assault under extrene
enotional disturbance. W affirmin part, reverse in part and
remand.

On Septenber 21, 2000, a Madi son County grand jury

i ndi cted Spivey on one count each of second-degree assault and



fourth-degree assault. The indictnent arose from an i nci dent
occurring on July 4, 2000, in which Spivey shot Joe G een
(“Geen”) and Ricky Adans (“Adans”) with a rifle at Spivey's
resi dence. When Adans failed to appear for trial, despite
havi ng been subpoenaed, the fourth-degree assault charge was
di sm ssed.

The matter proceeded to trial in February, 2001,
wherein Spivey adnmtted shooting G een but maintained that he
acted in self-defense. The jury heard recorded tel ephone
messages in which Geen threatened to kill Spivey. Shortly
after receiving the nmessages, Geen cane to Spivey' s residence
and Spivey shot him Upon considering the evidence, the jury
was instructed on second-degree assault, self-protection,
protection of another, and assault under extrene enotiona
di sturbance. The jury found Spivey guilty of assault under
extreme enotional disturbance.® Spivey was |ater sentenced to
one year in prison, and this appeal foll owed.

Spi vey now argues that the trial court conmmtted
reversible error in failing to instruct the jury on the charge

of fourth-degree assault. Fourth degree assault requires a

1 A person is guilty of assault in the second degree when a) he intentionally

causes serious physical injury to another person; or (b) he intentionally
causes physical injury to another person by means of a deadly weapon or a
dangerous instrument; or c) he wantonly causes serious physical injury to
anot her person by neans of a deadly weapon or a dangerous instrument. KRS
508. 040 (assault under extrene enotional disturbance) mtigates a conviction
of first, second, or fourth degree assault if the actor cormmitted the crine
under extrenme enotional disturbance as defined by KRS 507.020(1)(a).
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showi ng that the defendant a) intentionally or wantonly caused
physical injury to another person, or b) recklessly caused
physical injury to another person by neans of a deadly weapon or
a dangerous instrunment. KRS 508.030(1). Spivey notes that the
trial court has a duty to instruct the jury on the whole | aw
applicable to the case, and argues that since fourth degree
assault contains the el ement of recklessness, the jury should
have been given the opportunity to consi der whether he was
reckless in his belief that an act of self-defense was
warranted. He seeks to have the judgnment reversed and the
matter remanded for a new trial.

We have reviewed the record, the argunents and the | aw
and believe Spivey was entitled to the requested instruction of
assault, fourth degree. Hence, we reverse and remand. It is
the duty of the trial court to prepare and give instructions on
the whole | aw of the case including instructions applicable to
every state of the case deduci ble or supported by the testinony.

Tayl or v. Commonweal th, Ky., 995 S.W2d 355 (1999). An

instruction on a |lesser included offense is required only if,
considering the totality of the evidence, the jury m ght have a
reasonabl e doubt as to the defendant’s guilt of the greater

of fense and yet believe beyond a reasonabl e doubt that he is

guilty of the lesser offense. 1d., citing Skinner v.




Commonweal th, Ky., 864 S.W2d 290 (1993) and Luttrell v.

Commonweal th, Ky., 554 S.W2d 75 (1977).

Qur Kentucky Suprene Court has recently addressed the
sel f-protection statutes and the proper use of jury instructions

relative to this defense in the cases of Elliott v.

Commonweal th, Ky., 976 S.W2d 416 (1998) and Commonweal th v.

Hager, Ky., 41 S.W3d 828 (2001). 1In Eliott, supra, at 419,

420, 422, the Court hel d:
THE SELF- PROTECTI ON STATUTES.

Under the common | aw, self-defense was
avai l abl e to preclude a conviction of
assault or homcide only if the defendant
had reasonabl e grounds to believe at the
time of his act that the action he took was
necessary to protect hinmself from an
i mm nent threat of death or serious bodily
injury. E.g., Brown v. Commonweal th, 308
Ky. 486, 214 S.W2d 1018 (1948); Farley v.
Conmonweal t h, 284 Ky. 536, 145 S.W2d 100
(1940); Ferguson v. Commonweal th, 237 Ky.
93, 34 S.W2d 959 (1931). The penal code
takes a different approach. KRS 503. 050
provi des as foll ows:

(1) The use of physical force by
a def endant upon anot her person is
justifiable when the defendant
bel i eves that such force is
necessary to protect hinself

agai nst the use or inmm nent use of
unl awf ul physical force by the

ot her person.

(2) The use of deadly physica
force by a defendant upon anot her
person is justifiable under
subsection (1) only when the

def endant believes that such force



is necessary to protect hinself
agai nst death, serious physical

i njury, kidnapping, or sexua

i ntercourse conpelled by force or
t hreat .

(Enphasis in original). Thus, the initia
focus of the penal code is on the

def endant’ s actual subjective belief in the
need for self-protection and not on the

obj ective reasonabl eness of that belief.
However, KRS 503. 120 describes two

circunst ances when an assault or a hom cide
comm tted under an actual belief in the need
for self-protection?® [Footnote in origina
opinion] will not result in conplete
exoneration. One such circunstance i s when
t he defendant’ s act causes injury, risk of
injury, or death to an innocent bystander.
KRS 503.120(2). The other is described in
KRS 503. 120(1):

When t he def endant believes
that the use of force upon or
toward the person of another is
necessary for any of the purposes
for which such belief would
establish a justification under
KRS 503. 050 to 503. 110 but the
defendant is wanton or reckless in
bel i eving the use of any force, or
t he degree of force used, to be
necessary in acquiring or failing
to acquire any know edge or belief
which is material to the
justifiability of his use of
force, the justification afforded
by those sections is unavail abl e
in a prosecution for an of fense
for which want onness or
reckl essness, as the case may be,
suffices to establish culpability.
(Enphasis in original).

2 KRS 503.120(1) and (2) apply not only to clains of self-defense, but to all
of the justification defenses described in KRA 503. 050 through KRS 503. 110.
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As the enphasi zed | anguage of this
statute and the 1974 Commentary thereto
indicate, its purpose (and only purpose) is
tolimt the effect of the subjective belief
provi sions of KRS 503.050 and the other KRS
Chapter 503 justification to the extent that
a belief which is so unreasonable that it
rises to the |l evel of wantonness or
reckl essness with respect to the
ci rcunst ance then being encountered by the
def endant, e.g., whether he needed to act in
sel f-protection, does not result in
acquittal, but rather in conviction of a
| esser offense for which wantonness or
reckl essness is the cul pabl e nental state,
e.g., second-degree mansl aughter or reckl ess
hom cide.® [Footnote in original opinion].
The issue is presented to the jury by an
instruction along the lines of those
suggested at 1 Cooper, Kentucky Instructions
to Juries 88 11.08A and B (4'" ed. Anderson
1993). See Bl ake v. Commonweal th, Ky., 607
S.W2d 422 (1980), as reaffirned by Shannon
v. Commonweal th, supra, at 551. Since the
| anguage of KRS 503.120(1) limts its
application to whether the defendant was
wanton or reckless with respect to a
ci rcunstance, e.g., whether he needed to act
in self-protection, it has no application to
whet her he was wanton or reckless with
respect to the result of his conduct, e.qg.,
whet her his act woul d cause the death of
anot her person.

31f the charged offense is intentional nurder or first-degree mansl aughter, a
wantonly held belief in the need for self-protection reduces the offense to
second- degree nansl aughter and reckl essly held belief reduces the offense to
reckl ess homcide. |If the charged offense is second-degree nansl aughter, a
recklessly held belief in the need for self-protection reduces the offense to
reckl ess homicide. On the other hand, the “wanton or reckl ess belief”

anal ysis has no application to a charge of wanton nurder, because the

evi dence of an actual subjective belief in the need to act in self-protection
necessarily precludes a finding of the element of “extrene indifference to
the value of human life” required by KRS 507.020()(b). R Lawson and W
Fortune, Kentucky Criminal Law 8 4-2(e)(3), p. 152, n. 90 (LEXIS 1998). 1In
that event, the jury would find the defendant not guilty of wanton nurder
because of his subjective belief in the need to act in self-protection, and

t hus convict himof reckless hom cide.
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Havi ng concl uded that the statutory
anal ysis set forth in Shannon, Part 11 [Ky.,
767 S.W2d 548 (1988)] was fundanentally
flawed, we now depart fromits hol di ng that
KRS 503. 120(1) precludes the assertion of
self-protection and the other KRS Chapter
503 justifications as defenses to charges of
want on nurder, second-degree mansl aughter,
or reckless honmicide (as well as to charges
of wanton or reckless assault), and
reinstate the hol dings in Thonpson v.
Commonweal th, supra, [Ky., 652 S.W2d 78
(1983)], and Kohl hei mv. Conmmobnweal th, supra
[Ky. App., 618 S.W2d 591 (1981)]. W
specifically overrule Shannon, Part 1|1,

Hol brook [v. Commonweal th, Ky., 813 S. W 2d
811 (1990)], Barbour [v. Conmonweal th, Ky.,
824 S.W2d 861 (1992)], Sizenore [V.
Conmonweal th, Ky., 844 S.W2d 397 (1992)]
and MG nnis [v. Commobnweal th, Ky., 875
S.W2d 518 (1994)], all supra, to the extent
that they hold otherwi se. W also overrule
that portion of McG nnis which holds that an
assertion of self-defense or another KRS
Chapter 503 justification precludes an
instruction on wanton nurder as an
alternative to intentional nurder

I n Hager, supra, the defendant was convicted by a jury

of fourth-degree assault despite the fact that the victimdied
after being stabbed by Hager. The Commonweal t h appeal ed
claimng that the jury erroneously rendered a verdict of fourth-
degree assault since the victimhad died. Qur Kentucky Suprene
Court granted “certification primarily to address the issue of

how KRS 503.120(1) which defines “inperfect self-defense,” i.e.

an act in self-protection under a m staken belief in the need

therefore, applies to the offenses of second-degree



mansl| aught er, KRS 507. 040, and reckl ess honicide, KRS 507.050.”
Id. at 831. In Hager, the trial court used a series of
interrogatories, or mni-verdicts, which required the jury to
find the defendant guilty of fourth-degree assault if they

beli eved that Hager conmmtted either second-degree mansl aughter

or reckless hom cide under a recklessly held belief in the need

to act in self-protection. Justice Cooper, witing for the
maj ority, meticulously exam nes KRS 503 justifications,

i ncluding self-protection, and a defendant’s subjective belief
in the need for the conduct constituting the justification.

After thoroughly reviewing Elliott, supra, the Hager Court held:

The statute does not provide that a
wantonly or recklessly held belief in the
need to act in self-protection always
reduces a primary offense to a | esser
i ncluded offense. It provides that an act
in self-protection commtted under a
wantonly held belief is no defense to an
of fense predi cated on want onness, and t hat
an act in self-protection commtted under a
reckl essly held belief is no defense to an
of fense predicated on recklessness. It also
follows that an act in self-protection
commtted under a wantonly held belief does
not el evate an offense predicated on
reckl essness, e.g., reckless homcide, to a
greater offense, e.g., second-degree
mansl aughter. Thus, the fact that the fatal
conduct was conmmtted under a wantonly held
belief in the need therefore provides no
defense to a charge of either second-degree
mansl| aught er or reckl ess hom ci de; and the
fact that the fatal conduct was comm tted
under a recklessly held belief in the need
therefore reduces a charge of second-degree
mansl| aughter to reckl ess hom ci de, but
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provi des no defense to a charge of reckless
hom ci de.

Hager, 41 S.W3d at 843. Wile we can understand the difficulty
atrial court has in instructing a jury in this type of case, we

believe Elliott, supra, and Hager, supra, are controlling and

require that a fourth-degree assault instruction be given in the
case before us.

Spi vey al so contends that the trial court erred in not
maki ng the juvenile records of the conplaining wtnesses
avai l able to his counsel. W disagree. The trial court denied
the notion but agreed to conduct an in-canera review of the
juvenile records in question and rel ease any docunents that
woul d be deened relevant to the case. W believe the trial
court properly addressed this issue and that Spivey has failed
to show that the trial court abused its discretion on this

issue. In Eldred v. Commonwealth, Ky., 906 S.W2d 694, 702

(1995), our Suprene Court, citing Illinois v. Dace, 114

[11.App.3d 9-8, 70 IIl. Dec. 684, 449 N E. 2d 1031 (1983), held:

However, the defendant is not entitled to
unlimted access or use of the evidence
sought. Instead, where the doctor or the
patient raises the physician-patient
privilege, or sone other simlar privacy
interest is raised, an in-canera hearing
shall be conducted by the trial court in the
presence of the prosecutor and defense
counsel to deternmi ne which informtion would
be both relevant and material to the
witness's credibility.



Upon remand, the trial court should direct

subpoenas appropri ately, and conduct any in-

canera revi ew necessary.
The record indicates the trial court offered to conduct an in-
canera review of Green’s juvenile record and to nmake avail abl e
to Spivey and the Commonweal th any informati on deened rel evant
to the proceedi ng agai nst Spivey. The court’s action conplied
with the El dred mandate.

For the foregoing reasons, we affirmin part and

reverse in part and remand the judgnment and sentence of the

Madi son Circuit Court for further proceedings.

ALL CONCUR.
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