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BEFORE: COMBS, KNOPF, AND TACKETT, JUDGES.
TACKETT, JUDGE: Charles Porter and Sanuel Porter appeal jointly
froma judgnment entered on a conditional plea of guilty to
crimnal charges relating to an all eged incident of drug
trafficking in Louisville, Kentucky. The Porters argue on
appeal that the search warrant that led to their arrest was
based on information that the officers who sought the warrant
knew to be false. W affirm

The Porters’ statement of facts is convol uted, but can
be summari zed as follows. A confidential informant, Barbara

Reed, told Detective D. E. Spurgeon that several people were



shoplifting to support their drug habits, and trading the itens
to Charles Porter in exchange for drugs. One person, Antoinette
Stith was receiving Dilaudid from Charles Porter in exchange for
stolen itens fromthree others, Raynond Stith, M chael
Wbol dri dge, and Steve Booth. In order to obtain a search
warrant, Detective Spurgeon set up a controlled buy through
Reed, nonitored through the use of a wire, during which Reed
obtai ned one Dilaudid pill through Antoinette Stith, who
obtained the pill from Charles Porter. Wile other policenen
foll owed Charles Porter back to his residence, Detective

Spur geon acconpani ed Reed back to her residence, renoved the
wire, and obtained the pill. The Porters argue that the
controll ed buy never happened, and that the information is
fabricated. However, Spurgeon signed an affidavit on July 22,
1999, to obtain a search warrant for the Porters’ home. The
warrant was issued and executed that day. The search revealed a
| arge anount of cash, sone white pills, scales, a quantity of
crack cocaine and two guns. The Porters were arrested and
charged with trafficking in a controlled substance and
possessi on of drug paraphernalia; Charles Porter was al so
charged with possession of a handgun by a convicted felon, and

| ater additional counts of possession of a firearmby a
convicted felon and being a persistent felony offender in the

second degree were added.



The Porters filed notions seeking the suppression of
t he evi dence obtai ned by the execution of the search warrant,
arguing that the search warrant was based on fal se evidence.
The circuit court found that there was no basis for suppression
of the evidence, holding that there was sufficient probable
cause for the search and that a controlled buy did take place,
whi ch was sufficient basis for the warrant. The Porters then
entered conditional guilty pleas as described above, and this
appeal foll owed.

The Porters argue on appeal that they proved by a
preponder ance of the evidence that the information contained in
the affidavit for the search warrant was fal se. W confine our
review to whether the circuit court clearly erred, and note that
the circuit court’s findings are conclusive if supported by

substanti al evidence. Cark v. Conmonweal th, Ky. App., 868

S.W2d 101 (1993).
The applicable standard is found in Beener v.

Commonweal th, Ky., 665 S.W2d 912 (1984), which requires that

the “totality of the circunstances” be considered when revi ew ng
the sufficiency of a search warrant. The issuing court nust
determ ne whether there is a “fair probability that contraband
or evidence of a crine will be found in a particul ar place.”

IIlinois v. CGates, 462 U S. 213, 238-39; 103 S.C. 2317, 2332;

76 L. Ed.2d 527,548 (1983). The information in the affidavit



nmust establish a substantial basis for concluding that the
contraband or evidence described will be found in the place to

be searched. Commonwealth v. Hubble, Ky. App., 730 S.W2d 532

(1987) .

We concl ude that there was substantial evidence to
support the circuit court’s decision, and therefore regard its
findings as conclusive. W perceive no clear error in the
court’s denial of the Porters’ notion to suppress.

We |ikew se conclude that the Porters were not

entitled to a hearing under Franks v. Del aware, 438 U. S. 154; 98

S. . 2674; 57 L.Ed.2d 667 (1978). As that case states,

There is of course, a presunption of
validity wth respect to the affidavit
supporting the search warrant. To nmandate an
evidentiary hearing, the challenger’s attack
must be nore than conclusory and nust be
supported by nore than a nere desire to
cross-exam ne. There nust be allegations of
del i berate fal sehood or of reckless

di sregard for the truth, and those

al | egations nust be acconpani ed by an offer
of proof. They should point out
specifically the portion of the warrant
affidavit that is clainmed to be fal se; and

t hey shoul d be acconpani ed by a statenent of
supporting reasons. Affidavits or sworn or
ot herw se reliable statenments of w tnesses
shoul d be furnished, or their absence
satisfactorily explained. Allegations of
negl i gence or innocent m stake are
insufficient. The deliberate falsity or
reckl ess di sregard whose i npeachnent is
permtted today is only that of affiant, not
of any non-governnental informant. Finally,
if these requirenents are net, and if, when
material that is the subject of the alleged
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falsity or reckless disregard is set to one
side, there remains sufficient content in
the warrant affidavit to support a finding
of probabl e cause, no hearing is required.
On the other hand, if the remaining content
is insufficient, the defendant is entitled,
under the Fourth and Fourteenth Anmendnents,
to his hearing. Id. at 171 (enphasis
added) .

We di sagree that the Porters carried their burden with
respect to denonstrating deliberate falsity or reckl ess
di sregard. The Porters failed to nake the requisite show ng for
a hearing pursuant to Franks. The court’s ruling was correct,
and wi Il not be disturbed on appeal.

For the foregoing reasons, the judgnent of the

Jefferson Grcuit Court is affirned.
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