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McANULTY, JUDGE. Appel |l ant Roderick Dennis Blincoe seeks credit
on his present sentence of incarceration fromthe Perry Crcuit
Court for tinme he served on a conviction inposed by the Shel by
Crcuit Court in 1978 which was vacated sone ten years |ater.

Appel I ant argues that he should be given credit for the tinme he



served, including “good time credit,” and credit for the tinme he
spent on parole on that sentence, and further that the parole
board shoul d not use against himany parole violations conmtted
by appellant while unlawfully incarcerated. Appellant filed a
petition for wit of mandanus and for declaration of rights in
the Franklin G rcuit Court, asking for the above relief, on the
contention that the Franklin Grcuit Court has jurisdiction over
t he Departnent of Corrections.

The Franklin Grcuit Court declined to issue a
decl aratory judgnent on the grounds that it would be essentially
conducting a review of orders of the Perry and Shel by Crcuit

Courts, which it may not do, citing Conmonweal th v. Hanpton,

Ky., 814 S.W2d 584 (1991). The Franklin Grcuit Court further
stated that appellant could only obtain the relief he sought
fromone of the courts which sentenced him Appellant appeals
this determnation. W affirm

The pertinent background of this appeal is as follows:
Appel I ant was convicted in 1978 in the Shelby Circuit Court for
conplicity to robbery in the first degree. On direct appeal,
this Court concluded that appellant’s conviction should be
reversed on the basis that there was not sufficient evidence to

convict. Blincoe v. Commonweal th, Ky. App., 627 S.W2d 35

(1979). However, the Kentucky Suprenme Court reversed the

decision of this court and remanded for considerati on of “issues



not previously considered and di sposed of.” Comonweal th v.

Bl i ncoe, Ky., 597 S.W2d 609 (1980). The Suprene Court cited
case law holding that failure to nove for a directed verdict at
the close of the evidence renders unpreserved an argunent
agai nst the sufficiency of the evidence. Id. Thereafter, from
the record, appellant’s case appears to have | angui shed unti |
Oct ober 26, 1990, when this Court vacated his conviction
pursuant to RCr 11.42, in an unpublished opinion, on the grounds
that appellant received ineffective assistance of counsel by his
counsel’s failure to nove for a directed verdict at the close of
all the evidence.

Prior to his obtaining relief on that sentence,
appel  ant was convicted in 1985 in the Perry Circuit Court for
conplicity to comnmt robbery, know ngly receiving stol en
property, and unlawful inprisonment. Appellant was sentenced as
a persistent felony of fender, and received a sentence of 100
years inprisonnent. The Perry Crcuit Court indicated at the
sentencing hearing that it would not run the sentence
consecutively with the Shel by County sentence appel |l ant was
serving on parole. However, the court did not include that
directive inits witten order. 1In any event, pursuant to KRS
533.060(2), that sentence was required to run consecutively with
appel  ant’ s Shel by County sentence because of the fact that

appel l ant had conmitted the offenses while on parole. The
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statute mandates that the sentence for an offense committed
whil e on parole may not run concurrently with any other
sent ence.

In 1992, due to the vacation of the 1978 sentence, the
Perry Circuit Court set aside appellant’s conviction for being a
persi stent felony offender. The court sentenced appellant to
serve 30 years on the underlying offenses. The court’s order
was silent regarding credit for service of the 1978 sentence or
whet her the 1985 sentence woul d be deened to run concurrently
with the portion of the 1978 sentence appell ant served.

In addition, the record reflects that, in 1999, the
Department of Corrections Ofender Records O erk inforned
appellant in a letter that without an order fromthe sentencing
court Corrections could not give appellant credit for any tine
served on the 1978 sentence. The Records Cerk stated that the
Perry Circuit Court made no determnation in 1985 in its order
as to how the sentence was to run with appellant’s Shel by County
sentence. Consequently, the Departnent of Corrections
determ ned that the sentences nust be run consecutively pursuant
to KRS 533.060(2). The Cerk also informed appellant that tine
spent on parol e does not count toward conpletion of a sentence
unl ess parole is successfully conpleted, which it was not in

appel l ant’ s case.



Anot her docunent appellant subnmitted in the record
indicates that, in 1991, appellant noved the Shel by Crcuit
Court for an order crediting himwth tinme spent in prison and
parole on the conviction set aside. On March 1, 1991, the
Shel by Crcuit Court ordered that the Probation and Parol e
O ficer for Shel by County review appellant’s record and
det ermi ne whet her appellant was due any jail tine credit, and
advise the court as to the results of the investigation.
However, there is nothing nore about the matter in the record,
and appel |l ant asserts that the court never granted any credit.
This court has no information about further proceedings in the
Shel by Crcuit Court. Finally, appellant brought the instant
petition for mandanus and decl aratory judgnent on July 26, 2000.

The issue in this case is whether the Franklin Grcuit
Court properly denied the petition because it did not have
authority to grant appellant the relief requested. The
Departnent of Corrections states that this is an unusual case
and it essentially takes no position regardi ng whet her appell ant
shoul d be credited on his Perry County sentence with the tine
actually served on his vacated Shel by County sentence. The
Department, however, states that it is not authorized to give
credit and any deci sion on the question nust cone fromthe

sent enci ng court.



Appel I ant, on the other hand, argues that he
petitioned the proper court, and cites several cases to this
Court in which the Franklin Crcuit Court was deenmed to have
jurisdiction to order the Departnment of Corrections to act. In

Lenon v. Corrections Cabinet, Ky. App., 712 S.W2d 370 (1986),

t he defendant and the Corrections Cabinet disagreed as to the
calculation of his jail time credit fromJefferson County which,
according to his plea agreenent, was to be added to a sentence
fromHardin County. The defendant brought a notion in the
Franklin Circuit Court for a wit of mandanus. On appeal, this
Court agreed with the defendant and directed the Franklin
Circuit Court to grant the defendant’s wit of mandanmus. In

Pol sgrove v. Kentucky Bureau of Corrections, Ky., 559 S.W2d 736

(1977), the defendant sought “good tine” credits on his sentence
whi ch he received fromthe Jefferson Crcuit Court. He filed a
petition for a declaratory judgnent in the Franklin G rcuit
Court. The Kentucky Suprene Court held that the defendant was
entitled to the declaratory relief in the Franklin Crcuit
Court, and that the procedure he used to obtain that relief was
pr oper .

We do not quarrel with appellant’s position that the
Franklin Grcuit Court can have jurisdiction over the
Corrections Departnent in instances where a wit of mandanus or

decl aratory judgnent is proper. However, we conclude that this



is not a case in which the Franklin GCircuit Court can provide a
remedy. A wit of mandanus will issue when the party seeking it
has shown that he has no ot her adequate renedy, and great and
irreparable injury will result if it is not granted. Foster v.
Overstreet, Ky., 905 S.W2d 504 (1995). Simlarly, a

decl aratory judgnent cannot be made to questions which may never
arise or which are nerely advisory, academ c, hypothetical,
incidental or renote, or which will not be decisive of a present

controversy. Hughes v. Welch, Ky. App., 664 S.W2d 205 (1984).

In this case, the Franklin Grcuit Court correctly held that it
has no basis for issuing a wit of mandanus or a declaratory

j udgnment because it may not decide this matter w thout an order
fromthe sentencing court to require the sentences to run
consecutively.

Unlike in Lenon and Pol sgrove, there is no statute
upon whi ch appellant clearly may rely for the Franklin Crcuit
Court to order the relief he seeks. Appellant has not cited a
statute or case which would require the sentences to run
concurrently or for appellant to get credit on a future sentence
for the tine he has al ready served on a vacated sentence.
Appel | ant argues that KRS 532.110(2) clearly should operate to
require the sentences to run concurrently. That provision

states,



If the court does not specify the manner in

whi ch a sentence inposed by it is to run,

the sentence shall run concurrently with any

ot her sentence which the defendant nust

serve unl ess the sentence is required by

subsection (3) of this section or KRS

533.060 to run consecutively.

In these unusual circunstances where one sentence has been
vacated, we cannot agree with appellant that KRS 532.110(2)
operates to retroactively alter the way the sentences at issue
had run, or that it gives appellant credit on a sentence already
served. Therefore, we agree with the Departnent of Corrections
that it presently has no basis to give appellant relief, and the
Franklin Grcuit Court cannot order the Departnent to act as
appel I ant denands.

Additionally, we disagree with appellant that there is
al ready an order stating that the sentences will run
concurrently. W do not agree that appellant may rely on the
Perry Crcuit Court’s statement at sentencing in 1985 that the
sentences could run concurrently, for two reasons. First, the
trial court did not make it a part of the court’s witten
judgnment. When there is an inconsistency between ora

statenents of a court and an order reduced to witing, the

witten order nust prevail. Commonwealth v. Taber, Ky., 941

S.W2d 463, 464 (1997). Second, the trial court’s authority to
order the sentences to run concurrently was then proscribed by

KRS 533.060(2), which was relied upon by the Departnent of
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Corrections. That statute controls over the judgnent of the

court in any event. R ley v. Parke, Ky., 740 S.W2d 934 (1987).

Thus, contrary to appellant’s assertion, there is not presently
a court order to run the sentences concurrently upon which the
Franklin Circuit Court could grant appellant’s petition.

We agree with the Corrections Cabinet and the Franklin
Circuit Court that it is up to the sentencing court to afford
appel lant any relief. The Departnment of Corrections has cited
no authority, and we have found none, which would prevent the
sentencing court from making appellant’s Perry Crcuit Court
j udgnment concurrent with the vacated sentence appell ant served,
if the sentencing court so chooses. Unless sonme constitutiona
or statutory limtation exists, sentencing power in Kentucky is

di scretionary with the trial judge. Bartrug v. Commonweal th,

Ky. App., 582 S.W2d 61, 63 (1979). Appellant nmust raise this
i ssue before the Perry Circuit Court and/or pursue the relief he

sought in the Shelby G rcuit Court, by way of a post-conviction

not i on.
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