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BEFORE: COMBS, GUI DUG.I, AND SCHRODER, JUDGES.

SCHRCODER, JUDGE: Shannon Lunpki ns appeals froma final judgnent

and sentence of inprisonnment entered by the Johnson Circuit

Court following a jury trial in which he was convicted of

assault in the first degree. The trial court sentenced Lunpkins

to twelve years’ inprisonnment. Finding no error, we affirm
Lunpki ns was arrested on Septenber 13, 1999, and

charged with assault in the first degree. At the tinme of his



arrest, Lunpkins was seventeen (17) years old. This arrest
stemred from events occurring while Lunpkins was being held in
the juvenile wing of the Johnson County Detention Center.?

During the evening of Septenber 12, 1999, Charlotte
Par sons was working as the juvenile supervisor at the detention
center. Lunpkins and Steven Davidson were, at this tine,
juvenile inmates of the detention center and shared a cell wth
three other juvenile nmales. As cellnmates, Lunpkins and Davi dson
formul ated a plan to escape fromthe detention center by
assaulting a guard and taking the keys to the jail.

As was normal custom Parsons allowed Lunpkins to exit
his cell so that he could retrieve sleeping nmats fromthe
hal l way. While noving the mats into the cell, Lunpkins turned
around and struck Parsons’ face with his fists. Lunpkins then
junped on top of Parsons and struck her repeatedly until she
| ost consciousness. Davidson joined this assault by kicking
Parsons in the hips. Wile Lunpkins was striking Parsons,

Davi dson grabbed her keys and ran to unlock a door.

At this point, Corrections Oficer Frank Jude heard
Par sons scream and rushed over to the juvenile wing. Upon
entering the juvenile w ng, Jude w tnessed Lunpkins strike

Parsons on her head with his bare fists. Corrections Oficer

! The record does not disclose the reason why Lunpkins was
bei ng detained in the Johnson County Detention Center.
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Robert Sal yer arrived at the scene and assisted Jude in
det ai ni ng Lunpki ns and Davi dson. Lunpkins infornmed Sal yer that
he hit Parsons. Oficials fromthe detention center imedi ately
contacted the | ocal ambul ance service. Energency Medica

Techni cian M ke Conley transported Parsons to Paul B. Hal

Regi onal Medical Center with major trauma around her face.

Conl ey noted that the trauma was | ocated around Parsons’ eyes.

A hearing was held on Septenber 16, 1999, in the
juvenile division of the Johnson District Court. At this
heari ng, the Commonweal th stated that it would seek
certification of Lunpkins as an adult. During this hearing,
Lunpki ns’ counsel admtted that his client was on probation
because of a recent felony conviction in Tennessee.

On February 4, 2000, the juvenile court, as required
by KRS 635.020(3), held a hearing to determ ne whether Lunpkins
shoul d be transferred to the Johnson Circuit Court for trial as
a yout hful offender pursuant to KRS 640.010. At this hearing,

t he Commonweal th noved to anmend the charge fromassault in the
first degree to assault in the second degree. The Commonweal th
i ntroduced evi dence that Lunpkins executed a plea agreenent in
Tennessee concerning a felony charge. The Comonweal t h,
however, provided no final judgnent for this Tennessee fel ony
charge. After hearing extensive testinony from Parsons

concerning her injuries, the juvenile court found probabl e cause
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t hat Lunpkins commtted assault in the second degree and ordered
himtransferred to circuit court.

Following his transfer to circuit court, Lunpkins
filed a notion requesting release from custody pursuant to
Kentucky Rules of Crimnal Procedure (RCr) 5.22 because he had
been detained for over sixty (60) days w thout being indicted.
The Commonweal th asserted that it had not been able to present
its case to the grand jury due to the illnesses of the
investigating officer’s father and the investigating officer.
On April 6, 2000, the trial judge signed an order releasing
Lunpkins from custody and dismssing this matter w thout
prejudi ce. Fourteen (14) days later, the grand jury indicted
Lunpkins for assault in the first degree and first-degree
attenpted escape in conplicity with others.?

Lunpkins’ jury trial was held in January 2001. At
trial, the major issue in dispute was the extent of Parsons’
injuries. Dr. Loey Kousa testified that Parsons suffered no
serious injuries as a result of this incident. According to Dr.
Kousa, Parsons sustained no fractures, blurred vision, double
vision or had any unilateral sensory conplaints. Dr. Dougl as
Lanppin, an ear, nose and throat specialist, testified that

there were no nasal bl ockages and he detected no serious

2 The attenpted escape in conplicity with others charge was

eventual ly dismi ssed by the trial court.

-4-



injuries resulting fromthis assault. Dr. Gegory Baker,
however, testified that Parsons suffered from headaches,
nunbness in her cheeks and nasal obstruction. Dr. Baker also
noted that Parsons suffered a fractured cheekbone, enphysems,
and hypertension as a result of this attack.

Parsons al so testified concerning the injuries she
sust ai ned during Lunpkins’ attack. Parsons testified that she
has difficulty breathing during cold weather. Further, Parsons
stated that, after being assaulted, she is extrenely nervous
around peopl e, has nightmares, and suffers from headaches and
nunbness in her face.

Lunpki ns was convicted of first-degree assault. The
jury recomended a sentence of twelve years’ inprisonnent. On
March 13, 2001, the trial court sentenced Lunpkins in accordance
with the jury’' s recommendations. The trial court denied
Lunpkins’ notion for shock probation. This appeal follows.

On appeal, Lunpkins presents eight argunents for our
review. First, Lunpkins argues that the Johnson District Court
erred when it based the decision to transfer himto circuit
court on a pending adjudication that was not final. W find
this argunent to be totally without merit. During his first
appearance in juvenile court, Lunpkins’ trial counsel admtted
that he was convicted of a felony in Tennessee and was on

probation for that crine. Mreover, at trial, Lunpkins' trial



attorneys stipulated that the conviction from Tennessee was
properly certified, show ng that Lunpkins was convicted of a
class C felony in O aiborne County, Tennessee. The law is clear
that adm ssions nmade to a court by counsel relative to issues

are binding on the client. Bell County Board O Education v.

Howard, 248 Ky. 766, 59 S.W2d 982, (1933). Since trial counse
openly admtted that Lunpkins had, in fact, been convicted of a
felony in Tennessee and was on probation for such crineg,

Lunmpki ns i s bound by that action. See Jones v. Phillips, Ky.,

243 S.W2d 890 (1951). Accordingly, we find no error concerning
the district court’s consideration of the conviction Lunpkins
accepted fromour sister state.

Next, Lunpkins argues that the trial court erred by
transferring himto the circuit court w thout properly finding
that the Commonwealth failed to sufficiently denonstrate al
el enents necessary for such transfer to occur. W disagree.

KRS 640.010(2)(c) clearly states that, if the court,
after a prelimnary hearing, finds “that two (2) or nore of the
factors specified in paragraph (b) of this subsection are
determned to favor transfer, the child nay be transferred to
Crcuit Court.” The factors enunerated in KRS 640.010(2)(b) are
as follows: the seriousness of the alleged of fense; whether the
of fense was agai nst persons or property; the maturity of the

child as determined by his environnent; the child s prior
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record; the best interest of the child and comunity; the
prospects of adequate protection of the public; the |ikelihood
of reasonable rehabilitation of the child through the resources
of the juvenile justice system and evidence of a child' s
participation in a gang.

Here, the videotape of the February 4, 2000, hearing
shows that the district court considered all of the factors
listed in KRS 640.010(2)(b). The district court found that the
assault charge agai nst Lunpkins was a serious offense against a
person. Additionally, the district court found that Lunpkins
possessed an extensive crimnal record in both Kentucky and
Tennessee. Further, the court determ ned that both Lunpkins and
the community were best served wth Lunpkins being tried as an
adul t because of the seriousness of the incident at issue.
Finally, the trial court openly doubted that Lunpkins could be
rehabilitated through the juvenile justice system Al of these
findings are clearly supported by the evidence received at the
prelimnary hearing. Wth at |east six of the required factors
sufficiently proven at the February 4, 2000, hearing, the tria
court properly entered an order transferring Lunpkins to the
Johnson Circuit Court as a youthful offender.

Lunpkins further argues that the district court should
have made its findings pursuant to KRS 640.010(2)(b) in witing.

The district court’s docket notation, rather than making



specific findings of reasonabl e cause, merely orders Lunpkins
transferred to circuit court for trial as an adult. The docket
notation also states, “Court has stated reasons why Juv. is a
yout hful Defender [sic] on a taped record.” Wiil e we believe
that the district court's witten order, standing alone, is not
sufficient to vest jurisdiction in the circuit court, the

vi deotape of this hearing reveals that the district court

provi ded a detailed analysis of its findings. W note that this
Court has recognized that a district court nmay orally provide
rulings supporting its findings to transfer jurisdiction.

Harden v. Commonweal th, Ky. App., 885 S.W2d 323, 324-25 (1994).

Thus, since the district court, via the videotaped record,
provided a detailed analysis of its findings, we find no error
concerning the district court’s lack of witten findings.

Third, Lunpkins asserts that the circuit court erred
by making himstand trial for first-degree assault even though
the district court did not find probable cause for that offense.
We reject this argunent.

The Kentucky Suprenme Court recently addressed this

i ssue in Gsborne v. Conmmonwealth, Ky., 43 S.W3d 234 (2001). In

Gsborne, the defendant was transferred to circuit court and
charged with two nurders, first-degree arson, and first-degree
robbery. 1d., at 238. Following this transfer, the grand jury

i ndi cted Gsborne on the transferred charges, as well as first-
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degree burglary. 1d. Osborne argued that the circuit court
possessed no jurisdiction to hear the burglary charge since the
district court did not transfer that offense to circuit court.
The Suprenme Court rejected this argunment, holding that “under
the statutory schene for youthful offenders, it is the offender
that is transferred to circuit court, not the offense.” 1d.
Thus, it appears the grand jury may indict a juvenile defendant
for additional or different offenses as |ong as the new charges
i nvol ve the sane victimand arise fromthe sanme conduct.

In this matter herein, Lunpkins was transferred after
the district court found probable cause to believe that he
comm tted second-degree assault. The grand jury, however, chose
to indict Lunpkins for first-degree assault using evidence
predi cated on his actions agai nst Parsons. Thus, under GOsborne,
Lunpki ns was properly transferred to circuit court, |eaving the
grand jury free to indict himfor first-degree assault since
that charge arose fromthe sane facts and i nvol ved the sane
victimas the transferred charges.

For his fourth assertion of error, Lunpkins argues
that the circuit court erred when it did not return jurisdiction
of himto the district court after the grand jury failed to
indict himin March 2000. In support of this argunment, Lunpkins
asserts that the trial court entered an order disnmissing this

charge wi thout prejudice on April 6, 2000. By entering an order
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of dism ssal, Lunpkins believes the circuit court term nated al
proceedi ngs against him Accordingly, Lunpkins argues that the
Commonweal th is required to recertify its case before the
district court prior to obtaining another indictnment. Wile
Lunpki ns has presented an interesting argunent, it is clear from
the record that he raises this argunent for the first tine on
appeal. By failing to raise this issue in the circuit court,
Lunpki ns wai ved this argunment. Hence, this issue is not

properly before us for review® Commonwealth v. Davis, Ky., 80

S.W3d 759, 760 (2002), citing Commonweal th v. Thonpson, Ky.,

697 S.W2d 143 (1985).

Lunpki ns next argues that the cumul ative effect of the
errors raised thus far constitutes a denial of due process and
requires a reversal of his conviction. W disagree. Based on
our conclusions to this point, we need not address this

argurment. See McQueen v. Commonweal th, Ky., 721 S.W2d 694, 701

3 Even if Lunpkins had properly objected, we cannot accept his

argunment. KRS 635.020(3) limts the jurisdiction of the
district court to act any further following its determ nation of
probabl e cause. This |ine of reasoning is supported by
Conmonweal th v. Halsell, Ky., 934 S .wW2d 552 (1996). In

Hal sell, the Suprene Court found that, follow ng a determ nation
of reasonabl e cause to believe a child over age 14 has been
charged with a felony wherein a firearmwas used to commt the
of fense, KRS 635.020(4) operates to limt the jurisdiction of
the district court to act any further. The Suprenme Court al so
noted that Section 112(5) of the Kentucky Constitution vested
the circuit court with jurisdiction as to that particul ar class
of offenders. Thus, nothing in KRS Chapter 635 or KRS Chapter
640 requires the Commonweal th to recertify its case agai nst
Lunpkins in district court before seeking another indictnent.
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(1986), cert. denied, 481 U S. 1059, 107 S. C. 2203, 95 L. Ed.

2d 858 (1987).

Si xth, Lunpkins argues that the circuit court erred by
denying his notion for a mstrial after inadm ssible evidence
was placed before the jury. Again, we disagree.

During cross-exam nation, Corrections Oficer Robert
Sal yer testified that Lunpkins admtted to assaulting Parsons
during his attenpt to escape fromthe Johnson County Detention
Center. Lunpkins inmmediately objected to this testinony
pursuant to KRS 610. 200 because this adm ssi on was nmade outsi de
of the presence of his parents or counsel.* Lunpkins also noved
for a mstrial. The trial court sustained the objection to
Sal yer’s testinony concerning this adm ssion, but overrul ed the
notion for a mstrial. At this point, the trial court
adnoni shed the jury as foll ows:

[ T] he statenent given by the Defendant in the

absence of counsel at sone |later point in tinme

is not to be considered by you as evidence in

this case, because it is an adm ssion made,

al l egedly, w thout proper adnonitions being

given to this young man.

A mstrial is appropriate only where the record

reveal s "a mani fest necessity for such an action or an urgent or

4 KRS 610.200(1) requires an officer who takes a juvenile
into custody to “inmmediately informthe child of his
constitutional rights and afford himthe protections required

t hereunder.” The Conmmonweal th does not dispute that Lunpkins
was not advised of his constitutional rights prior to admtting
his guilt to Sal yer.
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real necessity." Skaggs v. Commonweal th, Ky., 694 S.W2d 672,

678 (1985), cert. denied, 476 U S. 1130, 106 S. C. 1998, 90 L.

Ed. 2d 678 (1986) (quoting Wley v. Conmonwealth, Ky. App., 575

S.W2d 166 (1979)). Wien an adnonition is given, it is
ordinarily presuned that the adnonition controls the jury and
removes the prejudice that brought about the adnonition. d ay

v. Commonweal th, Ky. App., 867 S.W2d 200, 204 (1993). The

trial court imredi ately adnoni shed the jury not to consider

Sal yer’s testinony concerning any adm ssion of guilt Lunpkins
may have provided. Wth an i medi ate adnonition, we do not
believe that the trial court had an urgent or real necessity to
declare a mstrial. Lunpkins has not overcone the presunption
that the adnonition cured any resulting prejudice. 1In the
absence of evidence to the contrary, we nust assune that the
adnoni tion achieved the desired effect. 1d. A trial court has
di scretion in deciding whether to declare a mstrial, with that
deci si on not being disturbed absent an abuse of discretion.

Jones v. Commonweal th, Ky. App., 662 S.W2d 483 (1983). W find

no abuse of discretion.

Lunpki ns next argues that the trial court erred by
permtting the introduction of hearsay evidence concerning his
cul pability. Specifically, Lunpkins conplains that a portion of
the testinony of the investigating officer, Paintsville Police

Oficer Paul Wtten, was inproperly adnmtted into evidence.
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Oficer Wtten testified that Lunpkins and Davi dson were both
charged with assault in connection with the attack on Parsons.
However, Wtten noted that the Johnson County Attorney sought to
have Lunpkins, but not Davidson, transferred to circuit court
because of Lunpkins’ age® and the severity of the victinis
infjuries. Oficer Wtten also testified as foll ows:

Q24. Well, let nme ask you this. After

taking the statenents, the involvenent between

the two Defendants in the conmm ssion of the

of fense, was that a factor in any way?

A That has sonmething to do with it. |

based ny investigation on what evidence | had

and what statements | had and what | saw.

the injuries of the victim

Q 25: And the defendant’s invol venent ?

A Yes.

Q 26: Between the two Defendants invol ved?

A Yes.

Lunpki ns asserts on appeal that this |ine of
guestioning was inproper investigative hearsay or inproperly
bol stered the Commonweal th’s case. Unfortunately, Lunpkins

failed to enter a contenporaneous objection to this questioning

during his trial.® Thus, this issue was not properly preserved

° The assault on Parsons occurred approximtely three (3)

mont hs prior to Lunpkins turning eighteen (18) years of age.
6 In his brief, Lunpkins states that this issue was preserved
by an objection. However, in reviewng the trial transcript,

Lunpki ns’ objection was based upon whether O ficer Wtten could
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for our review Renfro v. Commonweal th, Ky., 893 S.W2d 795,

796 (1995). See also RCr 9. 22.

Mor eover, even if we addressed this argunent under the
pal pabl e error rule as set out in RCr 10.26, we find no error.
A pal pable error is an error affecting the substantial rights of
a party and relief may be granted only upon a determ nation that
a manifest injustice has resulted fromthe error. Partin v.

Commonweal th, Ky., 918 S.W2d 219, 224 (1996). |In other words,

this Court, upon consideration of the whole case, nust concl ude
that a substantial possibility exists that the result would have
been different in order to grant relief. 1d. Here, a review of
the record clearly refutes any contention that the outcone of
this trial would have been different absent the all egedly
i mproper questioning by the Commonwealth. In |light of the
overwhel m ng evi dence of Lunpkins’ guilt contained in the
record, we are convinced that any error occasi oned by the
al l egedly inproper questions was at best harm ess. Thus, any
possibility of a different outconme was, at best, renote.

Finally, Lunpkins argues that the trial court erred by
not granting his notion for a directed verdict. Lunpkins

believes that he was entitled to a directed verdict since the

testify that the Johnson County Attorney elected to transfer
Lunpki ns, but not Davidson, to circuit court. Lunpkins failed
to object to any testinony by Oficer Wtten concerning his

i nvestigation of the Septenber 1999, assault on Parsons.
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Commonweal t h produced no evidence that Lunpkins used his hands
or feet as dangerous instrunents resulting in serious physica
injury to Parsons. W disagree.

A directed verdict is warranted only where the
Commonweal th’s evidence fails to establish guilt. Butler v.

Commonweal th, Ky., 516 S.W2d 326 (1974). On review, the test

of a directed verdict is, if under the evidence as a whole, it
woul d be clearly unreasonable for a jury to find guilt, only
then is the defendant entitled to a directed verdi ct of

acquittal. Commonwealth v. Benham Ky., 816 S.W2d 186 (1991);

Trowel v. Commonweal th, Ky., 550 S.W2d 530 (1977). A defendant

is not entitled to a directed verdict of acquittal if it would

not be unreasonable for a jury to find himguilty. Yarnell v.

Conmonweal th, Ky., 833 S.W2d 834 (1992); Commonwealth v.

Sawhi ||, Ky., 660 S.W2d 3 (1983).
KRS 500. 080(3) defines a “dangerous instrunment” as:

[Alny instrunent, including parts of the human
body when a serious physical injury is a
direct result of the use of that part of the
human body, article, or substance which, under
the circunstances in which it is used,
attenpted to be used, or threatened to be
used, is readily capable of causing death or
serious physical injury.

We acknow edge that the Kentucky Supreme Court, in

Roney v. Commonweal th, Ky., 695 S.W2d 863 (1985), declared that

a human fist is not a “dangerous instrunment” wi thin the neaning
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of the first-degree assault statute. However, in Johnson v.

Commonweal th, Ky. App., 926 S.W2d 463 (1996), a panel of this

Court held that the inclusion of parts of the human body as
“dangerous instrunments” depends upon the facts of the case as
well as the capability of the particular body part at issue to
cause death or serious injury. Applying this holding, the pane
i n Johnson determ ned that a defendant was properly charged with
assault in the first degree after he admtted striking a two-
mont h-ol d infant in the forehead with his hand, causing the
infant to sustain a life threatening skull fracture.

In this matter herein, we believe the facts presented
at trial, as well as Lunpkins’ apparent attenpt to use his fists
to cause injury, require his fists to be included as “dangerous
instrunments.” It is undisputed fromthe trial record that
Lunpkins intended to repeatedly strike any corrections officia
with his fists in order to escape from custody. Lunpkins found
an opportunity to orchestrate his escape plans by striking
Parsons with his fists while retrieving sleeping mats for the
cell. By intentionally using his fists to physically
i ncapacitate Parsons and facilitate his escape, we believe that
the trial court, in this case, correctly included fists as
“dangerous instrunents.”

“Serious physical injury” is defined in KRS

500. 080(15) as foll ows:
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[Pl hysical injury which creates a substantia

ri sk of death, or which causes serious and

prol onged di sfigurenent, prolonged inpairnent

of health, or prolonged | oss of inpairnent of

t he function of any bodily organ.

In this matter, the record contains evidence that
Par sons sustai ned serious physical injuries as a result of
Lunpkins striking her face with his fists. Specifically,
Parsons testified that, as a result of Lunpkins' strikes to her
head, a portion of her face still experiences nunbness.

Mor eover, Parsons stated that her headaches and recurring

ni ght mares about this incident have persisted and that she
continues to have difficulty breathing in cold weather. W
believe that, through Parsons’ testinony, the Commonweal th
subm tted proof that Lunpkins caused prol onged inpairnent of
Parsons’ health by hindering her ability to breathe.
Accordingly, the question of whether Parsons sustained a
“serious physical injury” was a proper question of fact for the
jury.

In maki ng his argunment, Lunpkins points out that the
medi cal evidence submitted to the jury fails to prove that any
prol onged i npairnent occurred. |In fact, medical evidence
submtted at trial fromDr. Kousa and Dr. Lanppin suggests that
Parsons did not sustain any pernmanent inpairnent fromthe

Sept enber 1999, incident. Lunpkins also reminds us that this

Court has previously held that nedical testinony is the
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preferred method of proving “serious physical injury.” Johnson
926 S.W2d at 465.

Wi | e Lunpki ns does present a strong argunent that the
medi cal testinony refutes Parsons’ testinony concerning the
seriousness of her injuries, Parsons’ testinony was properly
presented to the jury. Even though nedical testinony is the
preferred nmethod of proving serious physical injury, nedica
proof is not an absolute requisite to prove serious physica

injury. Key v. Commonweal th, Ky. App., 840 S.wW2d 827, 829

(1992). A victimis conpetent to testify about her own

injuries. Ewng v. Commonweal th, Ky., 390 S.W2d 651, 653

(1965). Thus, a victinis testinony concerning her physica
injuries may be considered by the jury. Johnson, 926 S. W 2d at
465. In addition, sone nedical evidence supported Parsons’
testimony concerning her injuries. Dr. Baker testified that he
treated Parsons for headaches, nunbness in her cheeks, and nasa
obstruction. Additionally, Dr. Baker stated that Parsons

sustai ned a fractured cheekbone, enphysema, and hypertension as
a result of this attack. Dr. Baker also noted that he perforned
surgery on Parsons to fix a deviated septum’ Finally, Dr. Baker
testified that, while Parsons did not sustain a life-threatening

injury or prolonged disfigurement as a result of the injuries

’ Dr. Baker described a deviated septumas a sign of
signi ficant nasal trauma.
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she suffered during the Septenber 1999, incident, she did
sustain a prolonged inpairnent of her health. It appears that
the jury considered all of the evidence, both nedical and | ay
testinmony, brought before it. The jury obviously gave the
testi nony of Parsons and Dr. Baker nore attention, as it was

entitled to do. See Matherly v. Commonweal th, Ky., 436 S.W2d

793 (1968). Since the entire record reveals that it was not
clearly unreasonable for the jury to find Lunpkins guilty under
these facts, we find no error in the trial court’s denial of
Lunpkins’ notion for a directed verdict.

W are also aware that whether the victimis injury is
a “serious physical injury” is often a matter of the application

of a jury’'s commobn sense. Comonweal th v. Hocker, Ky., 865

S.W2d 323 (1993). Here, we believe that Parsons’ testinony
provi ded sufficient evidence to induce a reasonable juror to
bel i eve beyond a reasonabl e doubt that Parsons’ injuries
constituted “serious physical injury” in the statutory sense.
Benham 816 S.W2d at 187.

For the aforenentioned reasons, the judgnent of the
Johnson Circuit Court is affirmed.

ALL CONCUR
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