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McANULTY, JUDGE. Adair’s Peace of M nd Day Care appeals from an
opi ni on and order of the Boone Circuit Court, which affirmed the
final order of the Secretary of the Cabinet for Health Services
revoki ng the operating license of the child-care facility. W
affirm

Peace of Mnd Day Care is a relatively small child-
care facility owned by Pauline Adair and |ocated in Boone
County, Kentucky. Adair purchased the facility, which had
previ ously operated under the nanme of Fantasyland Day Care
Center, on February 1, 1999, and a license was issued on
February 4, 1999. As a day care facility |licensed by the
Cabinet’s Division of Licensing and Regulation (L & R) (now the
Di vision of Licensed Child Care), Peace of M nd Day Care was
subject to periodic onsite inspections by L & Rto ensure that
the facility was in conpliance with all state and federa
regul atory requirements for child day care facilities. See
Kent ucky Revised Statute (KRS) 199.892-896 and 922 Kent ucky
Admi ni strative Regul ations (KAR) 2:090. 2

On February 10, 1999, the Cabi net received an
anonynous conpl ai nt that Peace of M nd Day Care was

understaffed. On February 17, B. J. Short, a Cabinet Surveyor

2 Al citations to the Kentucky Adm nistrative Regulations are to the
version in effect in 1999.



Supervi sor, investigated the conplaint and issued a Statenent of
Deficiencies (SOD) based on a violation of 922 KAR 2: 120 Section
1, after finding there were seven children at the facility, two
of which were infants, and only one staff nmenber. Upon
notification by the SOD, Peace of Mnd Day Care submtted a Pl an
of Correction (POC) to renmedy the deficiency. See 922 KAR 2:090
Section 2(5)(b).® Peace of Mnd Day Care subnitted a POC that
was deened acceptable by L & R *

On March 1, 1999, L & R received a second anonynous
conpl ai nt that the day care was understaffed® and was serving
l unches that did not neet the nutritional requirenents of the
regul ations.® On March 8, 1999, James Skillman, a Cabi net
Surveyor, investigated the conplaint and substantiated the

allegations in addition to finding another violation for not

3 Pursuant to this regulation, facilities receiving a witten SOD and
are required to submt a witten plan for elinmination or correction of
the regulatory violation to the inspecting agency within ten (10) days
of the SOD. The POC should include the dates by which each of the

vi ol ati ons woul d be corrected.

4 See 922 KAR 2:090 Section 2(5)(c). Upon receipt of a POC, L & R was
required to review the plan and notify the facility in witing of its
deci sion to accept or not accept the plan. A license may be denied,
suspended or revoked for failure to neet the regul atory standards.
See 922 KAR 2: 090 Section 6(a).

® 922 KAR 2:120 Section 1.

6 922 KAR 2:120 Section 2(18)(e)(3).



posting nenus.’” L & Rissued a SOD for the three violations.
Peace of Mnd Day Care submtted a POC that was deened
accept abl e.

On March 18, 1999, L & R received a conplaint fromthe
not her of a child at Peace of M nd Day Care alleging it was
| etting unaut horized persons pick up her child. Skillman
visited the facility and determ ned the allegation was
unsubstantiated after speaking with Adair. On April 15, 1999,
Skill man conducted a followup visit to the day care to
determ ne whether the deficiencies cited in the February and
March SODs had been corrected and found that they had been
corrected.

On June 22, 1999, L & R received anot her anonynous
conpl aint that Peace of M nd Day Care did not neet the m ninmm
staff-child ratios, failed to provide separate space for the

ol der and younger children,?

and failed to provide a safe and
clean environnent.® On June 25, 1999, L & R received an
anonynous conpl aint that the day care failed to provide a safe

and cl ean environnment because it was dirty and construction was

7 922 KAR 2:120 Section 2(18)(i).
8 922 KAR 2:120 Section 1(a).

9 922 KAR 2:120 Section 5(1)(a).



going on while the children were present. On June 28, 1999,
Stacy Smth, a Cabinet Surveyor, conducted an on-site

i nvestigation of the two conplaints. He found children |eft
unattended, carpet that was so stained and dirty that toddlers
were not allowed on the floor, stained walls, a cracked ceiling,
filthy and torn linens in cribs, no mattress in a play-pen, no
overhead light in the changing area, peeling paint on walls, a 2
X 4 board supporting a sink in the changing area, and utility
cords hanging fromthe ceiling within the reach of children.
Smth al so observed a general state of disrepair from
construction that had been suspended by the contractor, i.e.,
exposed sheet rock on kitchen walls, missing ceiling tiles, a
snoke detector hanging fromthe ceiling, 15 bags of cenent in

t he kitchen, two opened bags of cenent under the food
preparation counter, and chemicals sitting on top of the
refrigerator. 1In the play area, Smith saw various pieces of
unassenbl ed equi pnment |ying on the grounds in an unsafe
condition. Upon exam ning the records, Smth discovered that
none of the records of the six staff nenbers contained crimna
record checks, only two had current tubercul osis tests, and no
one with current training in CPRFirst Ald was on duty that day.

On August 24, 1999, Smith issued a SOD |isting nunerous



defici enci es® invol ving the conditions described above. After
m ssing the ten-day requirenent, Adair eventually submtted a
PCC on Septenber 24, 1999, concerning the deficiencies noted on
the June 28 visit.

On Cctober 14, 1999, Smth visited Peace of M nd Day
Care as part of an annual relicensing survey and a foll owup on
t he June 1999 SOD. Most of the deficiencies listed in the June
1999 SOD had been corrected; however, the assenbl ed pl ayground
equi pnent had a cot tied across an open area and there were
boards with protruding nails in the play area. A review of the
facility’s records indicated none of the staff had crimna
records checks fromthe Justice Cabinet as required, two of the
staff did not have current tuberculosis tests, and Adair was the
only person with a current CPR/First Aid certificate. On
Novenber 12, 1999, Smith issued another SCD concerning his
Cctober visit listing violations for inadequate supervision,
| ack of docunmentation of tuberculosis tests and on crimna
records checks, failure to have staff on duty with First Ad
training, failure to keep the building in good repair, failure

to properly store nedication, failure to properly store soiled

10922 KAR Section 1(8) (i nadequate supervision); 922 KAR 2:110 Section
2(1)(f)(tubercul osis tests); 922 KAR 2:110 Section 2(1)(e)(crimnal
records on file); 922 KAR 2:120 Section 5(1)(a)(physical facilities);
( FOOTNOTE CONTI NUED)



di apers, failure to properly store bottles, failure to post the
SOD and PCC, failure to maintain a safe play area, and failure
to mai ntain adequate identifying records for the enrolled
children. Smth inforned Adair that he was concerned about the
nunber of apparent repeat deficiencies and that he woul d not
recomrend that the facility be relicensed.

Fol | owi ng her discussion wth Smth, Adair spoke with
B. J. Short and Conni e Payne, the Regional Program Manager,
about her perception that Smth was biased. Peace of M nd Day
Care submtted a POC chal |l engi ng several of the listed
deficiencies. Short and Payne accepted the POC and deci ded t hat
Short and anot her surveyor, Janes Skillman, would performthe
foll owup inspection.

On Novenber 23, 1999, Short and Skill man conducted a
followup visit. During the visit, they observed a bottle of
unl abel ed cl eaning solution in an area accessible to the
children, an exposed light bulb in the bathroom no tuberculosis
test report for two new staff nenbers, a crimnal records check
not obtained directly fromthe Justice Cabinet, protruding wres
on the top of the fence in the play area, the cot still tied

across the playground apparatus, a protective railing mssing

922 KAR 2: 120 Section 5(2)(a)(grounds); 922 KAR 2:110 Section
3(4)(b) (CPR/First Aid training).



fromthe playground apparatus, cigarette butts littering the
back door area, a large piece of plate glass | eaning against the
out si de of the playground fence, marked and fl aki ng paint on
tables and chairs, a stained belt on the changing table, and a
dismantled and dirty infant swing. Short considered several of
t hese deficiencies as safety hazards to the children. After
di scussing the recurring nature of the deficiencies with Payne,
Short recomrended seeking revocation of Peace of Mnd Day Care’s
license. That recomendati on was approved by severa
supervi sory personnel in the Cabinet. On January 14, 2000,
Payne notified Adair that the Cabinet intended to initiate
action to revoke the facility's license and included a SOD
associated wth the Novenber 1999 inspection.

On January 26, 2000, the Cabinet notified Adair of its
prelimnary order to close, stating Peace of Mnd Day Care’s
I i cense was being revoked based on nonconpliance with five
regul atory provisions: (1) 922 KAR 2:110 Section 1(11)(f),
requirement to provide for the health, safety and confort of the
children; (2) 922 KAR 2:110 Section 2(1)(f), maintenance of copy
of results of a negative tuberculosis skin test or chest x-ray
for each enployee; (3) 922 KAR 2:110 Section 2(1)(l),
mai nt enance of crimnal record check obtained directly from
Justice Cabinet of enployees with supervisory or disciplinary

authority over children; (4) 922 KAR 2:120 Section 5 (2)(a),



requi renents for safe, clean outdoor play area; and (5) 922 KAR
2:120 Section 5 (3)(a), requirenent for clean and well -

mai nt ai ned equi pnent and furnishings. L & Rinformed Adair that
she coul d appeal the decision and request a hearing pursuant to
922 KAR 2:090 Section 7, which she did. The notification

i ncluded a copy of a SOD i ssued concerning deficiencies found in
t he Novenber 1999 inspection.

On March 28, 2000, a hearing was conducted on the
prelimnary revocation order with both parties being represented
by counsel. Wtnesses for L & Rincluded: B. J. Short; Stacy
Smth; and Janmes Skillman. The wi tnesses for Peace of M nd Day
Care included Pauline Adair; Beth Marksberry, a parent of a
child enrolled at the facility; Sue Ronmel, an early chil dhood
education specialist; and Pat O Donnell, Commrercial Loan O ficer
at First National Bank. Adair testified that she had corrected
all of the deficiencies listed in the SOD fromthe Novenber 1999
i nspection. She stated that she has nade extensive repairs and
i nprovenents in the facility, which had been del ayed because of
difficulty in obtaining financing. Rommel testified that based
on her inspection of the facility, it was appropriate for young
children. She admtted on cross-exam nation that the child-care
regul ati ons served to protect the children involved in such
operations and it was inportant for operators to be conversant

with and conply with the regulations. L & R s w tnesses



testified to their inspections and the SODs they had i ssued.
During the hearing, the hearing officer denied Peace of M nd Day
Care’s objection to evidence or testinony on any deficiencies
other than those listed in the prelimnary order to close.

On June 28, 2000, the hearing officer issued her
findings of fact, conclusions of |law, and reconmendation that
t he Cabi net’s decision to revoke Peace of Mnd Day Care’s
license be affirnmed. The hearing officer noted undi sputed
evi dence of nonconpliance with the five regulatory provisions
cited in the prelimnary order to close and stated many of the
viol ations were recurring deficiencies. On July 14, 2000, Peace
of Mnd Day Care filed exceptions to the hearing officer’s
opi ni on chal |l engi ng various factual findings and the overruling
of its objection to evidence of prior deficiencies. On July 17,
2000, the Secretary of the Cabinet for Health Services entered a
final order adopting and affirm ng the hearing officer’s
deci si on.

On August 14, 2000, Peace of Mnd Day Care filed a
petition in the circuit court seeking a stay and reversal of the
Cabinet’s final order. See KRS 13B.140(1). On February 15,
2001, the circuit court entered an opinion and order affirm ng
the Cabinet’s final order based on its holding that the agency’s

deci sion was not arbitrary. This appeal followed.

10



Peace of M nd Day Care challenges the trial court’s
decision by alleging the Cabinet’s action was arbitrary on both
procedural and substantive grounds. It is well established that
judicial review of adm nistrative agency decisions is limted to
determ ni ng whet her the agency’s action was arbitrary. Anerican

Beauty Honmes Corp. v. Louisville and Jefferson County Pl anning

and Zoni ng Conmi ssion, Ky., 379 S.W2d 450, 456 (1964); Burch v.

Taylor Drug Stores, Inc., Ky. App., 965 S.W2d 830, 835 (1998).

Whet her an agency action is arbitrary is a question of law. See

Board of Education of Ashland v. Jayne, Ky., 812 S.W2d 129, 131

(1991). In determning arbitrariness, the review ng court | ooks
at three factors: (1) whether the agency acted within its
statutory powers; (2) whether the parties affected by the agency
order received procedural due process; and (3) whether the
agency’s action is supported by substantial evidence. Anerican

Beauty Hones, 379 S.W2d at 456; Board of Adjustnents, Bourbon

County v. Brown, Ky. App., 969 S.W2d 214, 216 (1998).

Substantial evidence is defined as “evidence of substance and
rel evant consequence having the fitness to i nduce conviction in

the m nds of reasonable nmen.” Owens-Corning Fi berglass v.

Golightly, Ky., 976 S.W2d 409, 414 (1998); Burton v. Faster

Wheel er Corp., Ky., 72 S.W3d 925, 929 (2002). An appellate

court should not engage in a de novo review of the evidence or

substitute its own judgnent for that of an agency on factua

11



i ssues even though there may be contrary or conflicting

evidence. Uella v. Kentucky Bd. of Medical Licensure, Ky., 939

S.W2d 869, 873 (1997); Kentucky Bd. of Nursing v. Ward, Ky.

App., 890 S.W2d 641, 642-43 (1994). “If the court finds the
correct rule of |aw was applied to facts supported by
substanti al evidence, the final order of the agency nust be

affirmed.” Commonweal th, Cabinet for Hunman Resources v.

Bridewell, Ky., 62 S.W3d 370, 373 (2001). The adm nistrative
agency, acting as the trier of fact, determnes the credibility
of witnesses and the weight of the evidence, not the review ng

court. Kentucky State Racing Comm ssion v. Fuller, Ky., 481

S.W2d 298, 308 (1972); Johnson v. Galen Health Care, Inc., Ky.

App., 39 S.W3d 828, 832 (2001).

Peace of M nd Day Care maintains that the hearing
officer erred in admtting evidence on alleged deficiencies at
the facility other than those specifically cited in the
prelimnary order to close. First, it argues that adm ssion of
this evidence exceeded the authority of the agency. It asserts
that by relying on past deficiencies in part as grounds to
revoke the facility's license, the Cabinet in effect informally
pronmul gated a regul ati on wi thout conporting with the procedura
and substantive requirenments of KRS Chapter 13A. See, e.g., KRS

13A. 130(1) (2).

12



First, it appears that this argunment was not properly
preserved. Al though Peace of M nd Day Care objected to evidence
concerning prior deficiencies several tines throughout the
adm ni strative hearing, it never articulated this ground in
support of its position. “Failure to raise an issue before an
adm ni strative body precludes a litigant from asserting that
issue in an action for judicial review of an agency’'s action.”

Personnel Board v. Heck, Ky. App., 725 S.W2d 13, 17 (1986).

See also Uella, 939 S.W2d at 873. In addition, failure to

rai se an issue before the trial court precludes review of that

issue. See, e.g., Heck, supra; Abuzant v. Shelter Ins. Co., Ky.

App., 977 S.W2d 259, 262 (1998). This argunent was rai sed for
the first time in the appellant’s brief before this Court.
Thus, it was not properly preserved for judicial review

In any event, the contention that the Cabinet’s
reliance on the entire body of cited regulatory deficiencies to
support its revocation action as being beyond its statutory and
regul atory authority is wthout nerit. Under KRS 199.896, the
Cabi net has authority to pronulgate rules and regul ati ons
concerning the licensing and standards of care and service for
child-care centers. Under 922 KAR 2: 090 Section 6(1)(a), the
Cabi net may deny, suspend, or revoke a license for failure to
neet the standards of the adm nistrative regulations. If one of

the grounds for revocation exists and the condition creates an

13



i mredi at e danger to the children in care, the Cabi net may
suspend or revoke a license immediately. 922 KAR 2:090 Section
6 (3). “Imrediate danger” includes a situation or condition in
which children are likely to be harned before appropriate
corrective action can be taken as evidenced by a continuing or
recurring condition. 922 KAR 2:001 Section 1(9)(a) and (b).
Peace of M nd Day Care’s assertion that utilization of past
deficiencies is neither contenplated nor set forth by the

regul ations as grounds to revoke a license is erroneous.

Peace of M nd Day Care al so chall enges the use of
prior deficiencies on constitutional due process grounds. It
protests that under regulatory procedure calling for the
i ssuance of a statenment of an SOD and subm ssion of a POC
| icensees are not provided an opportunity to chall enge the
all eged violations. Peace of Mnd Day Care states: “The |ack
of an opportunity to be heard prior to being required to subnit
a plan of correction for alleged violations is contrary to
Adair’s right to due process, especially if past violations can
be used to show an al |l eged history of nonconpliance, and the
result is an arbitrary exercise of power over Adair’s (sic) in
viol ation of the 14'" Amendnent to the United States Constitution
and Section 2 of the Kentucky Constitution.”

Again, this issue was not properly preserved. Wile a

party need not raise a constitutional issue before an

14



adm ni strative agency, failure to raise this issue before the

trial court precludes appellate review. See Taxpayer’s Action

G oup of Madison County v. Madison County Bd. of Elections, Ky.

App., 652 S.W2d 666 (1983) (involving due process chall enge);

Burgess v. Taylor, Ky. App., 44 S.W3d 806, 813 (2001).

Nevert hel ess, Peace of M nd Day Care al so m sconstrues the
appl i cabl e statutes and regul ati ons. Under KRS 199.896(5), KRS
Chapter 13B, and 922 KAR 2:090 Section 7, a licensee is provided
notice and a right to a hearing prior to revocation of a

li cense. !

The Cabi net bears the burden of persuasion on the
i ssue of revocation by a preponderance of the evidence. See,

e.g., KRS 13B.090(7).

In this case, the Cabinet infornmed Peace of M nd Day
Care of its decision to revoke the facility’'s license in a
prelimnary order to close that cited violations of five
adm nistrative regulations. Attached to the prelimnary order
was the SOD i ssued by Short in Novenber 1999. Wiile Peace of
M nd Day Care objected to any evidence involving deficiencies
ot her than those listed in the Novenber 1999 SOD, the hearing

of ficer properly overruled the objection. The SOD itself stated

1 The Cabinet may i medi ately suspend a |icense without a hearing
where an i medi ate threat to public health, safety, or welfare exists,
but the agency must provide an i nmedi ate energency hearing with a
right to appeal and judicial review. See KRS 13B.125.

( FOOTNOTE CONTI NUED)

15



that two of the deficiencies were recurring deficiencies. As
noted earlier, under the day care regulations, a |license nay be
revoked for violation of the regulatory requirenents and
recurring conditions may be considered. Peace of Mnd Day Care
was given witten notice of all the deficiencies and was al |l owed
to chall enge and cross-exam ne the surveyors who issued the SODs
at the hearing before an inpartial hearing officer. The SODs
and POCs were not treated as an irrefutable presunption and were
chal | enged at the hearing by Peace of M nd Day Care by
presentation of its own evidence and cross-exam nation of the
Cabinet’s witnesses. Consequently, we reject Peace of M nd Day
Care’s position that it was not provided sufficient procedura
due process. 2

Peace of M nd Day Care also clains that the
adm ni strative regul ati on authorizing the suspension and
revocation of a license is arbitrary in that it provides no
standards for Cabinet action and therefore violates
constitutional due process. It asserts that the | ack of
standards for determ ning which incidents justify suspension as

opposed to revocation results in allow ng unfettered discretion

2 W note that the current version of KRS 199.896 (effective July 14,
2000) provides for informal dispute resolution with respect to
deficiency citations.

16



by the Cabinet. Appellant’s argunent fails to recogni ze that
adm ni strative agencies are properly accorded a significant
degree of discretion and that the Cabinet’s discretion is
restrained by the various provisions setting forth the specific
regul at ory standards governing operation of day care facilities.
In addition, the Cabinet’s exercise of discretion is subject to
review by the courts to see that it acts within its statutory
authority. The presence of agency regul ations, the provision
for a full due process hearing, and the right to judicial review
provi de sufficient safeguards to prevent an abuse of discretion

by the Cabinet. See, e.g., Kentucky Comm ssion on Human Ri ghts

v. Fraser, Ky., 625 S.W2d 852, 854-55 (1981); Jones v. Cabi net

for Human Resources, Ky. App., 710 S.W2d 862, 865 (1986).

Finally, Peace of Mnd Day Care naintains that the
Cabi net’s decision was arbitrary and caprici ous because it was
not supported by substantial evidence and the deficiencies cited
in the prelimnary order to close were not sufficient to justify
revocation. This argunment, however, is predicated on
consideration of only the five deficiencies cited in the
Novenber 1999 SOD. As discussed earlier, this proposition is
erroneous and the Cabinet and circuit court properly considered
Peace of M nd Day Care’s history of deficiencies and their
recurring nature. The evidence indicated that Peace of M nd Day

Care had been cited for nonconpliance with the regul atory

17



standards invol ving | ack of supervision, the physical condition
of the facility, and records keeping. Sue Rommel testified that
it was inportant that day care operators conply with the
regul atory requirenents and correct any deficiencies quickly.
She al so agreed that the requirenent for the nmaintenance of
records on crimnal records checks and tuberculosis tests for
staff nenbers was very inportant to protect the health and
safety of the children. Pauline Adair admitted violating the
records keeping regulations. Wile Peace of M nd Day Care
eventual ly corrected nost of the deficiencies, it was dilatory
in many instances. B. J. Short testified that she did not
accept Stacy Smith's reconmendation to revoke Peace of M nd Day
Care’s license in order to give Adair another opportunity to
conply with the standards. Only after finding additional and
repeat deficiencies in the Novenber 1999 inspection did the
Cabi net decide to seek revocation. Despite Peace of M nd Day
Care’s assertions, several of the deficiencies inplicated the
potential health and safety of the children. G ven the record,
we agree with the circuit court that the hearing officer’s
deci si on was supported by substantial evidence and the Cabinet’s
deci sion was not arbitrary or an abuse of discretion.

For the foregoing reasons, we affirmthe opinion of
the Franklin Circuit Court.

ALL CONCUR
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