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COVBS, JUDGE. Debra S. Hibberd appeals fromorders of the
Jefferson Fam |y Court term nating nai ntenance, conputing

i nterest on mai ntenance arrearages, and conputing child support
arrearages. Dr. Bennet D. Cecil, her forner spouse, appeals
fromthe order nodifying his child support obligation which al so
directed himto pay the tuition of his daughter:s private school.
He appeals as well froman order correcting an alleged clerica
error in the court=s arrearage cal cul ati ons. The appeal s have
been consolidated for our review Wth respect to both appeals,
we affirmin part, vacate in part, and remand.

Dr. Cecil and Ms. Hibberd were married on May 7, 1973;
they separated in March 1992 and were divorced in Novenber 1992.
The terns of the divorce decree provided that Dr. Cecil should
pay $2,850 per nonth to Ms. Hibberd in support of his three
m nor children and $3, 000 per nonth for ten years as
mai nt enance. M. Hibberd remarried on January 2, 1998.

On March 28, 2000, follow ng the emanci pati on of two
of his three children, Dr. Cecil filed a notion to reduce his
child support obligation. Mre than a year later, a hearing was
hel d before the court:zs donestic relations comm ssioner (the
DRC). Follow ng the DRCs recommendation, the famly court
eventual |y reduced Dr. Cecil:=s child support obligation to
$896. 86 per nonth. However, the nodification was ordered to

apply to installnents accruing subsequent to April 20, 2001,



(the date of the hearing) rather than to installnments accruing
subsequent to March 28, 2000 (the date of Dr. Cecil:s notion
requesting the nodification). |In addition, the court ordered
Dr. Cecil to pay 74% of the costs of his daughter=s final year of
attendance at a parochial high-school. Dr. Cecil:s appeal

f ol | owed.

Dr. Cecil contends that the famly court erred in two
respects. First, he cites the order that he pay a portion of
the costs of private school tuition. Second, he clains error as
to the effective date of the nodification of his child support
obligation: its failure to pertain to installnments accruing
subsequent to the filing of his notion, selecting instead the
| ater date of the hearing — nearly el even nonths | ater.

Fol  owi ng subm ssion of the DRCs report, Dr. Ceci
persuaded the famly court that an order requiring himto pay
the costs of his daughter:s tuition had no foundation. It could
not be based upon the terns of the parties: settl enent agreenent
since they had never executed one; nor could it be based upon
the court=s original child support order as that order did not
i nclude a provision obligating himto pay the costs of his
childrens=s private school tuition. However, the famly court
concluded that Dr. Cecil should be held responsible for a
percentage of the tuition costs since he had Aexpressed a

preference that [his daughter] be able to conplete her education



at Sacred Heart.(@ Relying on our decision in G acal one v.

G acal one, Ky. App., 876 S.W2d 616 (1994), the famly court
found that the Aintent of the partiesi establishes a Afactor of an
extraordinary naturefl justifying a deviation fromthe statutory
child support guidelines. Opinion and Order at 4.

In G acalone, we held that parties nmay enter into a
witten agreenent waiving the statutory requirenment that a party
prove a material change in circunmstances prior to obtaining an
increase in child support paynents for educational purposes.

Id. at 619. Under a separate analysis, we upheld the finding of
the trial court that deviation fromthe statutory guidelines was
justified because of Athe history of the parents: i ntention about
their childrens: (sic) educationf when reviewed in |ight of KRS
403. 211(3)(f) or (9).

The record before us reveals no evidence that Dr.

Cecil agreed to waive the statutory requirenent that Ms. Hi bberd
prove a material change in circunstances before obtaining an
increase in child support paynents. There was no witten
agreenment incorporating the intention of the parties as to
tuition for private schools. However, sworn testinony before
the DRC revealed Dr. Cecil:=s clear preference that his daughter
conpl ete her final year at a private school. W believe that
the trial court properly exercised its discretion in ordering

that he pay the cost of such schooling separate and apart from



the issue of his child support obligation pursuant to the

reasoni ng of G acol one, supra. The child support paynent itself

was properly cal cul ated under the statutory guidelines.

Next, we shall address the decision of the famly
court to give effect to the recal cul ated child support
obligation as of the date of the hearing rather than as of the
earlier date of Dr. Cecil=s notion for nodification. As we have
noted, Dr. Cecil properly filed a notion requesting a reduction
in his child support obligation follow ng the emanci pati on of
two of his three children. He also notified Ms. Hibberd
directly by letter that he would seek to hold her accountable
for his overpaynent of child support since his financial
obligation to two of their children had | egally ended.

Fol l owi ng a hearing, the DRC reduced Dr. Cecil:s child
support obligation due to the emanci pation of the two ol der
children. However, the conm ssioner recommended that the
nodi fied obligation take effect only after the famly court:s
order was finally entered. Dr. Cecil challenged that
recommendation by filing exceptions. The famly court
ultimately determ ned that the date of the comm ssioner:s hearing
on April 20, 2001, should be the effective date of Dr. Cecil:s
reduction in his child support obligation.

Dr. Cecil contends that the famly court abused its

di scretion by failing to set the effective date for his nodified



child support obligation to coincide with the date of his filing
of that requesting the reduction. W agree.

KRS 403.213(1) provides that a child support
obligation may be nodified to apply to installnments accruing

subsequent to the filing of the notion for nodification. In

explaining its decision to postpone the effect of the nodified
obligation for nore than a year following the filing of Dr.
Cecil=s notion, the famly court cited Athe circunstances
surrounding the delays in the hearing of this notion. . . .0
Opinion and Order at 5. However, the delays in hearing the
noti on had no bearing on the essential issue underlying the
notion: the effect of the emancipation of two of the three
chil dren upon the anmount of Dr. Cecil=s child support obligation
Neither the timng of the hearing nor the apportionnent of blane
for any delays was relevant to the basic reality that Dr. Ceci
no |l onger had a | egal obligation of financial support to Ms.
Hi bberd for the care of two emanci pated chil dren.

Additionally, the famly court:=s reference to the
general prohibition against recoupnent of excess child support

paynents has no bearing on this case. In Cay v. day, Ky.

App., 707 S.W2d 352 (1986), we discussed the public policy
consi derations underlying the rule that once child support is

paid, it is not ordinarily recoverable by the payor. However,



we noted specifically that Athe power of a court to order or
permt recoupnment should not be denied.@ 1d. at 354.

If the direct recipient C the custodi al

parent, usually C has not, in fact, expended

t he >over paynent: for the support of the child

and has it, or its equivalent (in whole or

in part), available for repaynent, it is

only fair and just that the paying parent be

able to recover it. Id.
In this case, Ms. Hi bberd was aware that neither she nor Dr.
Cecil bore further financial responsibility for the enmanci pated
children. Dr. Cecil had specifically advised her that he woul d
seek recoupnent of the sunms that he continued to pay until the
court=s support order could be nodified. No good-faith argunent
can be nade that Ms. Hi bberd had spent Dr. Cecil:s overpaynent
for the support of the emancipated children. Simlarly, the
general rul e against recoupnent cannot serve as a basis for
failing to order the nodification to apply to installnents
accrui ng subsequent to the filing of Dr. Cecil:= notion. The
decision of the famly court to nodify the child support
obligation only as to installnments accrui ng subsequent to the
| ong- del ayed hearing unfairly and erroneously inured to the
benefit of Ms. Hi bberd. W agree that it constitutes an abuse
of discretion under the circunstances of this case.

Dr. Cecil next contends that the fam |y court erred by

granting Ms. Hi bberd=s notion filed pursuant to CR 60.01 to

correct a clerical error. W disagree.



An order entered by the family court on January 12,
2001, provided that as of April 2, 2000, Dr. Cecil owed a
mai nt enance arrearage (including interest) to Ms. Hi bberd in the
amount of $14,720.93. The court:s order specifically adopted the
cal cul ations and concl usi ons made by the DRC in her report filed
on July 26, 2000. However, the report found that Dr. Cecil-:s
arrearage as of April 2, 2000, anobunted to $20, 345.93. (The
anount of $20,345.93 was | ater reduced to $14, 720. 93 by taki ng
into account the sum of $5,625.00 paid by Dr. Cecil between
April 3, 2000 and June 6, 2000). The famly court did not err
by correcting that oversight. However, we agree that the famly
court erred in its order of February 11, 2002, by requiring Dr.
Cecil to pay the judgnent — plus interest — within sixty (60)
days of the entry of the order. No such provision was included
in the original order. The corrections permtted by the
provi sions of CR 60.01 do not include this sort of amendnent.

We shall now consider Ms. Hi bberd=s appeal. She
contends first that the famly court erroneously conputed the
interest due on Dr. Cecil:s nmaintenance arrearage. W disagree.

In an order entered January 12, 2001, the fam |y court
accepted the DRCs cal cul ation of interest on a comon-I| aw
judgrment against Dr. Cecil in the anobunt of $24,000. 00,
representing his mai ntenance arrearage. M. Hi bberd contends

that the calculation failed to take into account that nonthly



mai nt enance obligations continued to accrue after the $24, 000. 00
j udgnent was entered on April 3, 1997. She argues that as each
new nont hl y mai nt enance paynent becane past due, interest also
began to accrue on those obligations — in addition to the
accrual of interest on the original $24,000.00 judgnent. The
DRC and the famly court specifically rejected this nmethod of
conputing the accrual of interest. The court did not err by
applying Dr. Cecil's maintenance paynents first toward each
month's current obligation and the remai nder toward reduction of
the arrearage. The resulting conputation of interest,
conmpounded annually, is correct, and the famly court did not
err.

Next, Ms. Hi bberd argues that the famly court erred
by concluding that Dr. Cecil had satisfied his outstanding child
support arrearage. However, the court and the DRC relied on the
parties’ stipulations with respect to this calcul ation.
Therefore, we cannot conclude that the famly court erred inits
determnation that Dr. Cecil did not owe a child support
arrear age.

Finally, Ms. Hibberd argues that the famly court
erroneously term nated her maintenance award fol |l owm ng her
remarriage in January 1998. W disagree. Moreover, we note

that Ms. Hi bberd has conceded at different points on the record



that her remarriage termnated Dr. Cecil's obligation to support
her.

Mai nt enance is awarded in a dissolution proceeding
only where a dependent spouse requires the financial support of
her fornmer spouse. KRS 402.200. KRS 403.250(2) provides that:

[u] nl ess otherwi se agreed in witing or

expressly provided in the decree, the

obligation to pay future maintenance is

term nated upon the death of either party or

thg remarri age of the party receiving

mai nt enance.

Ms. Hi bberd does not dispute the fact that the divorce
decree omtted any provision extending Dr. Cecil's naintenance
obl i gati on beyond his death or her remarriage. However, she
contends that specific | anguage included in our opinion rendered
March 5, 1999, precluded the famly court's term nation of her
mai nt enance award despite her remarri age.

In our previous opinion, we referred to Ms. Hibberd's
mai nt enance award as one of a "fixed sumto be paid to her in
install nents over a definite period of tinme. . . ." Opinion at
7. The quoted | anguage refers nerely to the nethod and expected
duration of paynent. It does not serve to convert Ms. Hi bberd's
mai nt enance award into a vested interest payable w thout regard
to whether she remarried and no | onger qualified as a dependent

former spouse requiring Dr. Cecil's financial support. See Potts

v. Tutterow, N.C, 455 S E. 2d 156 (1995). There is no

10



indication, as the famly court noted, that the nai ntenance award
constituted reciprocal consideration for the couple's division of
property. The obligation was not discharged by Dr. Cecil's
bankruptcy proceeding since it was viewed as a true mai ntenance
obligation. To summarize, only those mai ntenance installnents

t hat had conme due and were payable before the remarri age remai ned
an obligation of Dr. Cecil follow ng January 2, 1998. M.

Hi bberd's remarriage on that date termnated Dr. Cecil's
obligation to pay nai ntenance beyond that point.

On Dr. Cecil's appeal, we affirmin part, vacate in
part, and remand as to the Cctober 23, 2001, order of the famly
court. W affirmin part, vacate in part, and renmand as to the
order entered February 11, 2002. On Ms. Hi bberd's appeal, we
affirmthe order of the famly court entered January 12, 2001.
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