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BEFORE: BARBER, McANULTY, AND SCHRCDER, JUDGES.
McANULTY, JUDGE: This is an appeal from an order increasing
weekly child obligations from $78.00 per week to $103. 86 per
week and setting an arrearage paynent structure for past child
support obligations. W affirm

Appel I ant and Appel |l ee, Traci Frederick (now Hanks)
were divorced by final decree of the Fayette Crcuit Court in

1988. The action was subsequently transferred to the Anderson



Circuit Court in 1995. They have two children together. The
court ordered Appellant to pay child support to Appellee.

Since 1995, the primary point of contention between
Appel | ant and Appel | ee has been Appellant’s incone for child
support purposes. Appellant is the owner of a vinyl siding
busi ness. Appellant started the business as a sole
proprietorship in Novenber of 1994. Appellant continued to
operate as a sole proprietorship, including filing tax returns
and payi ng self-enploynent tax solely in his nane, until he
i ncorporated the business in April of 1996. In Septenber of
1995, Appellant married his current wife, Carnmen Frederick.

When Appel l ant incorporated the business, Frederick
Construction, Inc. (the Conpany), in April of 1996, he nmade
Carnmen Frederick a fifty percent owner. Carnen Frederick nade a
$3, 000 contributi on when Appel |l ant incorporated the Conpany.

The contribution was a | oan from Appellant’s parents to Carnen
Frederick. Appellant and Carnen Frederick repaid the | oan from
assets of the Conpany, and the couple deducted the interest on
the | oan as a busi ness expense of the Conpany. Appellant
perfornms the mpjority of vinyl siding work and supervises the
job site. Carnmen Frederick provides sone bookkeepi ng service
for the Conpany.

The sol e issue on appeal is whether the trial court

erred in calculating Appellant’s income for child support
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pur poses as the amount of Appellant’s “gross receipts fromhis
busi ness activities after deducting the Cost of Goods Sold and
ot her remai ni ng expense deductions clained with the exception of
alimt of $3,600 per year as the value of the services of
Carnmen Frederick for bookkeeping/rent and fifty percent (50% of
t he auto expense, auto liability insurance and tel ephone expense
deductions.” Aside fromthe $3,600 exception for Carnen
Frederick’s contributions, the trial court took the specified
anounts fromthe incone tax returns of the Conpany.

Appel I ant argues that his child support obligation
shoul d only be based on fifty percent of the net inconme of the
Conpany because he and Carnen Frederick are co-owners, each
owni ng one-half of the outstanding shares. Moreover, Carnen
Frederick provided the startup capital and perfornms manageri al
duties for the Conpany on a daily basis. Finally, Carnen
Frederick draws no salary fromthe Conpany. Her only
conpensation fromthe business is her share of the profits,
whi | e Appellant draws an hourly wage for his work for the
Conpany.

The standard of review on appeal of a determ nation of
child support is whether the trial court abused its discretion.

See Wlhoit v. Wlhoit, Ky., 521 S.W2d 512,513 (1975).

As are nost other aspects of donestic
relations | aw, the establishnent,
modi fi cati on, and enforcenent of child



support are prescribed in their genera
contours by statute and are largely left,
within the statutory paraneters, to the
sound discretion of the trial court. This
di scretion is far fromunlimted. But
generally, as long as the trial court gives
due consideration to the parties’ financi al
circunstances and the child s needs, and
either conforns to the statutory
prescriptions or adequately justifies
deviating therefrom this Court will not
disturb its rulings.

Van Meter v. Smith, Ky. App., 14 S.W3d 569, 572 (2000)

(internal citations omtted).

Appel I ant argues that the trial court should have
| ooked to Kentucky partnership |aw for gui dance in determ ning
Appel lant’s inconme for child support calculations. W disagree.
The trial court was correct in followng the applicable child
support guidelines rather than | ooking to partnership law. 1In
pertinent part, KRS 403.212(2)(c) and (d) state as foll ows:

(c) For inconme from self-enploynent
or joint ownership of a partnership or
cl osely held corporation, "gross
i ncone" mnmeans gross receipts m nus
ordi nary and necessary expenses
required for self-enploynment or
busi ness operation. . . . Incone and
expenses from sel f-enpl oynent or
operation of a business shall be
carefully reviewed to determ ne an
appropriate | evel of gross incone
avai l able to the parent to satisfy a
child support obligation. In nost
cases, this amount will differ froma
determ nati on of business incone for
tax purposes. Expense rei nbursenent or
i n-ki nd paynments received by a parent
in the course of enploynent, self-
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(d)

enpl oynment, or operation of a business
or personal use of business property or
paynents of expenses by a busi ness,
shall be counted as incone if they are
significant and reduce personal |iving
expenses such as a conpany or busi ness
car, free housing, reinbursed neals, or
cl ub dues.

If a parent is voluntarily unenpl oyed
or underenpl oyed, child support shal

be cal cul ated based on a determ nation
of potential inconme. . . . Potential

i ncome shall be determ ned based upon
enpl oynent potential and probable
earnings | evel based on the obligor’s
or obligee’'s recent work history,
occupational qualifications, and
prevailing job opportunities and
earnings levels in the conmmunity. A
court may find a parent to be

vol untarily unenpl oyed or underenpl oyed
wi thout finding that the parent
intended to avoid or reduce the child
support obligation.

As recogni zed by the statute, inconme taxation and chi

serve different

purposes. “Trial courts establishing

d support

child

support thus have the discretion and the duty to scrutinize

taxabl e income and to deviate fromit whenever

it seens to have

been mani pul ated for the sake of avoiding or mnimzing a child

support obli gat

ion or when deviating fromit is clearly in the

best interest of the child.” Snow v. Snow, Ky. App.,

668, 672 (2000)

24 S. W 3d

In reaching its determ nation of Appellant’s incone,

the trial court considered Appellant’s gross receipts fromthe

Conpany m nus his ordinary and necessary expenses. M

reover,



the trial court noted that Appellant started the Conpany
originally as a sole proprietorship after previously working in
the sane field for another construction conpany. Appell ant
perfornms the mpgjority of the |abor and site supervision.

The trial court did acknow edge the contri butions of
Carnen Frederick to the operation of the business, but found
themto be limted to bookkeepi ng services. The trial court was
not persuaded that Carnen Frederick’s $3,000 contribution was
significant in increasing her role in the business when she
obt ai ned the noney from Appel |l ant’ s parents and the Conpany
repaid the | oan fromcorporate funds. Thus, the trial court did
not find it appropriate to inmpute one-half of the inconme of the
Conpany to Carnen Frederick in computing Appellant’s earning
potential. Instead, the trial court found Appellant to be
vol untarily underenpl oyed and nade an al |l owance for Carnen
Frederick’s services to the Conpany by excepting $3, 600 per year
fromthe total net incone of the Conpany.

In conclusion, the trial court was not bound by the
couple’s inconme tax returns to deternmine the | evel of gross
i ncome available to Appellant to satisfy his child support
obligation. It was not an abuse of discretion for the tria
court to conclude, based on the child support guidelines, that
one-hal f of the Conpany income should not be inputed to

Appel lant’s current wife. Further, it was not an abuse of



di scretion for the trial court to determ ne that Appellant was
voluntarily underenpl oyed. Accordingly, the trial court based
Appel lant’ s income on his earnings |evel calculated by his
potential earning capacity which excluded Carnen Frederick' s
cl ai mred one-half of the Conpany incone, and only allowed a
$3, 600 yearly exception for her services.

For the foregoing reasons, the order of the Anderson

Circuit Court is affirned.
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