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COVBS, JUDGE: Denetrius Adans appeals froma Fayette Circuit

Court order denying his notion to vacate, set aside, or correct

sentence and his request for an evidentiary hearing filed

pursuant to ROr? 11.42. Adans chal l enges his conviction for

first-degree rape, first-degree sodony, two counts of ki dnapping,

two counts of first-degree robbery, and for being a second-degree

1seni or Status Judge John D. MIler sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



persistent felony offender. He bases all challenges on his

al l egation of ineffective assistance of counsel. This court
directed the appeal to be heard and considered with Adans's
subsequent appeal froman order of the Fayette Circuit Court
sunmarily denying his request for post-conviction relief pursuant
to CR® 60.02. W affirmwith respect to both appeals.

The evidence presented at trial indicated that in the
| ate night hours of June 19, 1997, Adans and Dexter M ddl ebrooks
ki dnapped and robbed Kendrick Searight (Adans's cousin) and his
femal e conpani on at gunpoint. Searight and the female victim
were taken to the basenent of a honme, where Searight |ay bound
and gagged whil e the woman was gang-raped and sodom zed. The
victinms were rel eased at separate locations in the early norning
hours of June 20, 1997. Follow ng his conviction, Adans was
sentenced to serve one hundred eighty (180) years in prison. 1In
an opi nion rendered April 22, 1999, the convictions and sentence
were affirmed by the Kentucky Suprene Court on direct appeal.

On April 13, 2000, Adans filed a pro se notion to
vacate under RCr 11.42, raising sonme seventeen (17) clains of
ineffective assistance of counsel and other trial errors. He
also filed a notion for the appoi ntnment of counsel and a notion
for an evidentiary hearing. On August 10, 2000, Adans's

appoi nted counsel filed a supplenental notion to vacate. The

2Kentucky Rul es of Crimnal Procedure.

3Kentucky Rul es of Civil Procedure.
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Commonweal t h responded. On January 24, 2001, the trial court
entered its order denying the notion to vacate. Adans's notice
of appeal foll owed.

Wil e the appeal was pending, Adans filed a notion
pursuant to CR 60.02 in the Fayette Crcuit Court. On July 27,
2001, the trial court entered its order denying appellant's CR
60. 02 noti on, and anot her appeal foll owed.

On the first appeal, Adans raises several issues
related to his allegation of ineffective assistance of counsel.
He also clains that the trial court erred in failing to conduct
an evidentiary hearing on the RCr 11.42 notion. W disagree with
each of his argunents.

In order to prevail on a claimof ineffective
assi stance of counsel, a defendant nust satisfy a two-part test
showi ng both that counsel's performnce was deficient and that
the deficiency resulted in actual prejudice resulting is a

proceedi ng that was fundanentally unfair. Strickland v.

Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),;

accord Gall v. Commonweal th, Ky., 702 S.W2d 37 (1985); Fol ey v.

Commonweal th, Ky., 17 S.W3d 878 (2000). "The critical issue is

not whet her counsel nmade errors but whet her counsel was so
t horoughly ineffective that defeat was snatched fromthe hands of

probabl e victory." Haight v. Commonweal th, Ky., 41 S.W3d 436,

441 (2001), citing United States v. Mdrrow, 977 F.2d 222 (6th

Cir. 1992). 1In considering a claimof ineffective assistance of
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counsel, the review ng court nust focus on the totality of

evi dence before the jury and assess the overall performance of
counsel throughout the case in order to determ ne whether the
identified acts or alleged om ssions overcone the strong
presunption that counsel rendered reasonably professiona

assi stance. Haight, supra.

In order to establish actual prejudice, a defendant
nmust show a reasonable probability that the outcone of the
proceedi ng woul d |ikely have been different absent counsel's

error. Strickland, supra. AA reasonable probability@ is defined

essentially as a strong likelihood sufficient to underm ne
confidence in the outcone of the proceeding considering the
totality of the evidence before the jury. 1d.

Recently, in Fraser v. Commonweal th, Ky., 59 S.W3d 448

(2001), the Kentucky Suprenme Court enphasized that an evidentiary
hearing is required if there is a material issue of fact that
cannot be concl usively resol ved by an exam nation of the trial
court record. However, an evidentiary hearing is not required in
a post-conviction proceedi ng unl ess the novant raises a materi al

i ssue of fact which, if true, would satisfy both elenments of the
Strickland test. 1d. Because of the defendant's burden of
establishing both deficient performnce and actual prejudice, a
court need not address both factors if the defendant makes an

i nsufficient showi ng on either one and shoul d di spose of an

i neffectiveness claimon |lack of sufficient prejudice if
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possible. 1d.; Brewster v. Commonweal th, Ky. App., 723 S.W2d

863 (1986).

Adans contends that trial counsel proved ineffective by
failing to invoke the Fourth Amendnent of the United States
Constitution to challenge an all egedly unreasonabl e search of his
prem ses and sei zure of physical evidence. Were the convicted
def endant clains that counsel was deficient for his failure to
chal | enge an all egedly unlawful search and seizure, the novant
bears the burden of denonstrating that his Fourth Amendnent cl ai m

is nmeritorious. Ki mel man v. Morrison, 477 U. S. 365, 106 S. Ct.

2574, 91 L. Ed.2d 305 (1986).

We are not persuaded that trial counsel could have
presented a neritorious Fourth Amendnent claimin this case. A
search warrant was i ssued on probable cause to believe that
evi dence of a crime would be found in the identified |ocation.
However, even if counsel's performance had been deficient, it did
not result in actual prejudice. Excluding the disputed physica
evidence (hair and fiber), the remaining evidence presented in
support of conviction was overwhel m ng. Adans was convi nci ngly
identified as one of the perpetrators by both Searight and the
female victim The female victimnmade a concentrated effort to
| ook beneath her blindfold in order to see her attackers. She
not ed Adans's appearance nore than four tines during the course
of the crinme, and she described Adans accurately and thoroughly

to a police detective at a time when the events and her
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observations were fresh in her mnd. Additionally, she made a
positive in-court identification of Adans as one of the
perpetrators. Physical evidence recovered fromthe female victim
I inked Adans to the sexual assault and was not subject to
suppression. Adans's residence was in the nei ghborhood
identified by the fenmale victimas the area to which she and
Searight had been abducted. Finally, and perhaps nost
significantly, M ddl ebrooks's confession specifically incul pating
Adans and corroborating the victinms testinony was credi ble. It
was detail ed, bolstered by evidence recovered froma third-party,
and subj ected M ddl ebrooks hinself to crimnal prosecution.

Adans has failed to denonstrate that absent counsel's all eged
error, there was a "reasonabl e probability" that the jury would

have acquitted him Norton v. Conmonwealth, Ky., 63 S.W3d 175,

177 (2001). Because presentation of the disputed evidence at
trial did not actually prejudice the defendant, his claimof
i neffective assistance of counsel on this ground nust be
rej ect ed.

In a related argunent, Adans contends that tri al
counsel was ineffective for failing to argue for the exclusion of
t he vi deotape recorded by authorities as the search warrant was
bei ng executed at his hone. He contends that the tape showed
what appeared to be a marijuana plant -- evidence of an uncharged
crime. As the Commonwealth notes, the tape did not include any

audi o and showed the sane scenes as were depicted i n photographs
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reviewed by defense counsel. Moreover, defense counsel demanded
and received assurances fromthe Commonweal th that whatever the
pl ant "may or may not have been,"” no prosecution w tness woul d
testify that it was marijuana. And none did. Defense counse
was famliar with the contents of the videotape. After having
been assured by the Conmonweal th that no comment woul d be made
regardi ng the plant, counsel decided that she woul d not object to
its adm ssion. W cannot say that trial counsel's performance
was deficient on this basis. Again, the evidence presented

agai nst Adanms was overwhel m ng. Under these circunstances, he
cannot denonstrate that absent the alleged error, the outcone of
t he proceedi ng woul d have been different. Adans was not
prejudi ced by any alleged failing of counsel and is not entitled
to the extraordinary relief requested.

Next, Adans contends that trial counsel proved
ineffective by neglecting to call two alibi w tnesses whose
expected testinony woul d have contradicted tine-line testinony
offered by the female victim W disagree. This court has held
that "[t]here is a strong presunption that, under the
ci rcunst ances, the actions of counsel m ght be considered sound

trial strategy.” Russell v. Commonweal th, Ky. App., 992 S. W2d

871, 875 (1999) (citing Strickland, 466 U.S. at 689).

Additionally, "[a] reviewing court, in determ ning whether
counsel was ineffective, nust be highly deferential in

scrutinizing counsel's performance, and the tendency and
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tenptation to second guess should be avoided."” Russell, supra at

875.

Qur review of the record in this case supports the
concl usi on that defense counsel's decision not to call the
di sputed wtnesses was a matter of trial strategy. W have held
that "effective assistance of counsel does not guarantee error
free representation, nor does it deny to counsel freedom of
di scretion in determ ning the neans of presenting his client's

case." Hibbs v. Commonweal th, Ky. App., 570 S.W2d 642, 644

(1978). The record indicates that defense counsel was famliar
with and did investigate statenents made by two wit nesses who
clainmed sinply to have seen Adans sonetine between 10: 30 and
11: 00 on the night in question. Instead of calling them as
wi t nesses, however, defense counsel called Vance Harris, who was
able to provide a nore conprehensive alibi.

Harris testified that Adans had been wth himin
Harris's apartment from 11: 30 on the evening of June 19, 1997,
until the early norning hours of June 20, 1997, the very tine
during which the crinme was cal cul ated by several w tnesses to
have occurred. The testinony of the disputed witnesses would not
necessarily have rul ed out Adans as a perpetrator; on the other
hand, Harris's testinony woul d have whol |y excl uded him as
perpetrator. In light of this contradictory evidence, we cannot
second- guess counsel's decision not to call these witnesses to

the stand. It was a matter of trial strategy and within the w de
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range of professionally conpetent assistance. The trial court
properly denied Adans's RCr 11.42 notion on this ground.

In a pro se supplenental brief, Adans argues that
Searight's identification of himwas inproperly obtained by
police, that the Comobnweal th viol ated di scovery rul es by
wi t hhol di ng evi dence which he views as excul patory, that the
Commonweal t h knowi ngly used perjured testinony in obtaining the
conviction, and that the prosecutor m srepresented or
m scharacteri zed evidence before the jury. The Commobnweal th
deni es each of these allegations and notes that they are
improperly raised in this collateral attack on the judgnent of
convi cti on.

It is a well-accepted principle that errors occurring
before the trial court should be raised during a direct appea

rat her than by recourse to RCr 11.42. |In Conmonwealth v.

Basni ght, Ky. App., 770 S.W2d 231, 237 (1989), we stated:

It is clear fromour case |aw that the RCr

11. 42 procedure is not designed to give a

convi cted defendant an additional appeal or a

review of trial errors that should have been

addressed upon the direct appeal. A trial

error asserted in an RCr 11.42 notion nust

rise to the level of a constitutional

deprivation of due process.

Each of the argunments contained in Adans's suppl enenta
brief could have -- and shoul d have -- been considered in his
direct appeal. Having reviewed the contentions, we cannot
conclude that any one of themrises to the |evel of a

constitutional deprivation of due process. The issues are not
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properly raised in an RCr 11.42 notion and cannot be consi dered
in this appeal.

Each of Adans's clains of ineffective assistance of
counsel is conclusively refuted on the face of the record.
Therefore, Adans was not entitled to an evidentiary hearing

before the trial court. Fraser, supra. The remaining issues

presented were not properly raised in an RCr 11.42 proceedi ng.
Therefore, we affirmthe trial court's denial of the notion.

We shall next consider the trial court's order denying
Adans' s request for post-conviction relief pursuant to CR 60.02.
In his notion to vacate his conviction, Adans contended that he
was serving his sentence "as a result of the 'duress' that
Kendrick Searight was placed under. "

CR 60.02 is an extraordinary renmedy. W]Ison v.

Commonweal th, Ky., 403 S.W2d 710 (1966). Such relief is only

avai |l abl e where a substantial mscarriage of justice will occur
otherwise. |d. The noving party bears the burden of proving

that he is entitled to this extraordinary relief. MQueen v.

Commonweal th, Ky., 948 S.W2d 415 (1977). Denial of a CR 60.02

notion will be reversed only where the record shows an abuse of

di scretion by the trial court. Brown v. Commonweal th, Ky., 932

S.W2d 359 (1996).
Adans clains that Searight gave a deposition on Cctober
10, 2000, stating that he had been "threatened by police" and

"pressured” by the female victimand that "he didn't want to
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i dentify anyone. Adans asserted that he was subm tting
Searight's deposition to the trial court as "newly discovered
evi dence. "

In his brief to this court, Adans admits that Seari ght
does has not now C nor has he ever C recanted his trial
testinony identifying Adans as one of his attackers. Moreover,
Adans:=s i npressions of Searight's state of mnd or notivation for
testifying have not been verified by Searight in any acceptable
manner. Handwitten notes froman interview wth Searight revea
nothing nore than the same hesitation that Searight felt toward
being involved in the investigation of the case. Searight's
reluctance was clearly explored at trial. There is no allegation
that he gave false or perjured testinony at the tinme of trial.
Adans has wholly failed to present any reason to justify the
extraordinary relief he seeks under CR 60.02. The trial court

did not err by denying his notion.

The orders of the Fayette G rcuit Court are affirmed.
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