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BEFORE: BUCKI NGHAM McANULTY, AND TACKETT, JUDGES.

McANULTY, JUDGE: On May 3, 1996, appellants Patricia Stanley and
George Thomas, both of New Ol eans, were injured as they |eft
Churchill Downs in a taxi cab driven by Johnny Snith! and owned
by appel |l ee, Star Conmunity Taxi Service (hereinafter Star Taxi).
The Star Taxi vehicle struck the rear of a cab in front of it in

stop-and-go traffic. Appellants were injured in the collision.

1 Johnny Smith was not nade a party to this appeal.



Appel lants filed suit against Star Taxi and Johnny
Smith on April 27, 1998. Wen no response was filed, appellants
filed a notion for default judgnment. On July 17, 1998, the
Jefferson Circuit Court granted appellants a default judgnent
agai nst Star Taxi and Johnny Smth on the issue of liability, and
for costs expended. The trial court held a hearing wi thout a
jury to determ ne damages. Appellants were present and testified
as to the injuries they sustained. Appellee was not represented
at the hearing. At the close of the hearing, the court awarded
appel l ants the anpbunt requested for their reasonable and
necessary medi cal expenses and $25, 000 each for pain and
suffering. The court rendered a judgnent consistent with its
findings on March 31, 1999.

On June 17, 1999, appellee filed a notion to set aside
the default judgment. Followi ng a hearing on the notion, the
trial court affirnmed the default judgnent as to liability, and
set aside the danages portion of the default judgnent.

Appellants filed a notion to alter, anmend, or vacate the judgnent
pursuant to CR 59.05. The trial court denied appellants: notion.

Appel I ants appeal ed fromthis order, but this Court dismssed the
appeal as being interlocutory.

The trial court thereafter held a jury trial on the
i ssue of damages. The jury found that appellee was |liable for
all the nedical expenses appellants incurred. However, the jury

awar ded appellants nothing for pain and suffering. The court



entered a judgnent consistent with the jury:z:s verdict, awarding
appel l ant Stanl ey $3,359 for her medi cal expenses and appel | ant
Thomas $3, 218 for his nedical expenses. Appellants thereafter
filed a notion for judgnent notw thstanding the verdict on the
basis that awarding themtheir entire nedi cal expenses but
nothing for pain and suffering was at odds wth the court:s prior
eval uati on of damages and was an inconsistent and inperm ssible
verdict. The court denied the notion. Appellants appeal from
the court’s orders.

Star Taxi filed a notion to alter, anmend, or vacate the
judgnent. Star Taxi clainmed that the court should have entered a
j udgnment wher eby appel | ee woul d pay nothing due to the set off
under the Kentucky Mdtor Vehicle Reparations Act of $10, 000 of
the award by basic reparation benefits that would be payable to
appel lants by their own insurance carrier. The trial court
denied the notion. Appellee cross-appeals fromthe order denying
the notion to alter, amend, or vacate.

Appel lants first argue that the trial court erred in
setting aside the default judgnment as to damages. CR 55.02
authorizes a court A[f]or good cause shownf to set aside a
defaul t judgnment in accordance wth CR 60.02. CR 60.02 states
that on notion a court nmay, upon such terns as are just, relieve
a party or his legal representative froma final judgnent upon
the foll ow ng grounds:

(a) m stake, inadvertence, surprise or

excusabl e neglect; (b) newly discovered
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evi dence which by due diligence could not
have been discovered in tine to nove for a
new trial under Rule 59.02; (c) perjury or
fal sified evidence; (d) fraud affecting the
proceedi ngs, other than perjury or falsified
evi dence; (e) the judgnment is void, or has
been satisfied, released, or discharged, or a
prior judgnment upon which it is based has
been reversed or otherw se vacated, or it is
no | onger equitable that the judgnent shoul d
have prospective application; or (f) any

ot her reason of an extraordinary nature
justifying relief.

Additionally, the Rule requires that the notion be made within a
reasonabl e tine.

Thus, to set aside a default judgnent, the defaulting
party must tinmely show a reasonabl e excuse or good cause for

setting aside the judgnent. Howard v. Fountain, Ky. App., 749

S.W2d 690, 692 (1988). Good cause is nost commonly defined as a
timely showi ng of the circunstances under which the default

j udgnment was procured. Geen Seed Co. v. Harrison Tobacco

St orage Warehouse, Inc., Ky. App., 663 S.W2d 755 (1984). 1In

S.R Blanton Dev., Inc. v. Investors Realty and Managenent Co.,

Ky. App., 819 S.w2d 727, 729 (1991), we held that a party noving
to set aside a default judgnment nust show a valid excuse for
default, a nmeritorious defense to the claim and the absence of
prejudice to the non-defaulting party. Absent a show ng of al
three el enents, a default judgnment will not be set aside.

Sunrise Turquoise, Inc. v. Chem cal Design Co., Ky. App., 899

S.W2d 856 (1995). Setting aside a default judgnent is a natter

of discretion with the trial court, and the decision to do so



will not be reversed absent an abuse of discretion. Howard, 749
S.W2d at 692.

Wil e we recogni ze that default judgnents are not
favored, we conclude that the setting aside of the default
judgnment in this case was an abuse of the court:=s discretion.
Appel | ee established no good cause for setting aside the default
j udgnment against them Before the court can exanm ne any clains
of nmeritorious defense and absence of prejudice, the court nust
find that there was a good reason for setting aside the default
judgnment. Appell ee nade no cl ai mof excusabl e negl ect or any
ot her reason which would justify relief. Therefore, we find that
the trial court abused its discretion in setting aside the
defaul t judgnent.

Moreover, we do not believe that the Howard case
provided a nechanismfor the trial court to set aside the damages
portion of the default judgnent in this case. W conclude that
Howard is distinguishable on its facts fromthe case at bar. The
decision in Howard to allow the defaulting party to participate
in the hearing on damages was based on the fact that the
def endant therein had entered an appearance before the hearing.
We held therein Athat fundanental fairness requires that a
defaulting party be given notice of a danage assessnent hearing
where he has entered an appearance in the action prior to the

hearing.@ Id. at 693 (enphasis supplied.)



Furthernore, we do not believe appellee, despite its
failure to appear, was entitled to a hearing pursuant to Howard
because the damages were unliqui dated. As stated above, it was
the entry of appearance and not the fact that the damages were
unl i qui dated that was the basis of the court=s holding in Howard
t hat the defendant:s were entitled to notice of the hearing. In
this case, the trial court did not enter judgnment on the
pl eadi ngs but held a hearing on the issue of damages. Thus, the
unl i qui dated portion of the judgnent was determ ned. There was
no requirenment of a second hearing in this case. Therefore, we
reinstate the original default judgnment and the damages
determ ned at the hearing before the court.

Appel | ee cross-clains to the effect that they were
i mproperly required by the trial court:=s judgnment to pay despite
the statutory exclusion of the first $10,000 in basic reparations
benefits under the Kentucky Motor Vehicle Reparations Act (KRS
304.39-060 et seq.). Under KRS 304.39-060(2)(a),

Tort liability with respect to accidents

occurring in this Comonweal th and ari sing

fromthe ownership, maintenance, or use of a

nmotor vehicle is “abolished” for damages

because of bodily injury, sickness or disease

to the extent the basic reparation benefits

provided in this subtitle are payable

t her ef or,

There is nothing in the record on appeal to indicate whether
appel l ants col |l ected basic reparation benefits for the injuries

t hey sustained. Nevertheless, the statute excludes the statutory

anount to the extent the benefits are Apayabl e, @ and regardl ess
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of whether the injured party was insured. Stone v. Mntgonery,

Ky. App., 618 S.W2d 595 (1981). Therefore, we agree with
appel l ee that the first $10,000 of the damages for personal
injury is excluded under the above statute. W discern no reason
why this statutory provision would be inapplicable where a
defaul t judgnment was entered and the claimwas raised post-
judgnent. Therefore, the anount which nay be set off shall be
adj udged by the court upon renmand.

For the foregoing reasons, we reverse the order of the
Jefferson Gircuit Court which set aside the default judgnment in
this case. W remand for further proceedi ngs consistent with
t hi s opi nion.

TACKETT, JUDGE, CONCURS

BUCKI NGHAM JUDGE, CONCURS BY SEPARATE OPI NI ON.

BUCKI NGHAM JUDGE, CONCURRI NG BY SEPARATE OPI NI ON. |
agree with the majority opinion that the trial court erred in
setting aside the default judgnent against the appellee/cross-

appel lant. According to the Sunrise Turquoi se case cited in the

maj ority opinion, a party noving to set aside a default judgnent
must show a valid excuse for default, a nmeritorious defense to
the claim and the absence of prejudice to the non-defaulting
party. |d. at 859. Furthernore, the court in that case held
that “[a] bsent a showi ng of all three elenents, the default
judgnment will not be set aside.” 1d. |In the case sub judice, it

does not appear that the appelleel/cross-appellant has attenpted



to offer any valid excuse for the default. Rather, contrary to

the holding in Sunrise Turquoise, it argues that all three

el ements need not be shown in order to set aside a default
j udgnent .

The appel | ee/ cross-appel | ant argues that the Sixth
Crcuit has not required a showing of all three elenments in order
to set aside a default judgnent under the correspondi ng federa

rules of civil procedures. See Berthelsen v. Kane, 907 F.2d 617

(6'" Cir. 1990). It seens to ne that the approach by the

Bert hel sen case makes nore sense than the approach in the Sunrise
Tur quoi se case, particularly where the party noving to set aside
t he default judgment was in default due to nere negligence rather
than willful action. Nevertheless, |I will reluctantly follow the

precedent that this court set in the Sunrise Turquoi se case in

1995. 2

BRI EF FOR APPELLANTS/ CRCSS- BRI EF FOR APPELLEE/ CRCSS-
APPELLEES: APPELLANT

Mat A. Sl echter Scott E. Karem

Sanmpson, Smith & Slechter, Sitlinger, McAincy, Steiner,
PLLC Theil er & Karem

Loui svill e, Kentucky Loui svill e, Kentucky

2 It seems odd that the court in the Sunrise Turquoise case cited Perry v.
Central Bank & Trust Co., Ky. App., 812 S.W2d 166, 170 (1991). It does not
appear that the Perry court would have required a showing of all three

el ements before granting relief.




