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BEFCORE: COVBS, HUDDLESTON, and McANULTY, Judges.

COMBS, JUDGE: The Estate of Candice Clark and Linda Mtchell
Clark's nother, appeal froman order of the Daviess Crcuit Court
granting summary judgnent to the defendants in a wongful death
action arising out of an autonobile accident that occurred in
Davi ess County, Kentucky. W initially affirmed, but the

Kent ucky Suprene Court remanded for us to reconsider our opinion

in light of Yanero v. Davis, Ky., 65 S.W3d 510 (2001). After

undertaking a Yanero analysis, we still conclude that the county
and the individual defendants acting in their official or
representative capacities are imune fromsuit and affirmthat
part of the judgnent. However, Yanero has rul ed that individua

def endants sued in their individual capacities are not entirely

imune fromsuit. Consequently, we affirmin part, reverse in
part, and renmand.

This action arises out of a single-car accident at a
curved section of East Marksberry Road in Daviess County. The

appel l ants all ege that the absence of a proper warning sign and
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guardrail caused Candice Clark to | ose control of her autonpbile
at this location and to | eave the roadway. She was found dead at
t he scene.

Fol l owi ng the accident, Linda Mtchell, the decedent's
not her and the personal representative of her estate, filed this
action against: Daviess County; the present and fornmer nenbers
of the Daviess County Fiscal Court (each in his official capacity
and individually); the Daviess County road foreman (in his
of ficial capacity and individually); Daviess County Road
Departnment sign director (in his official capacity and
i ndividually); the present and former Daviess County engi neer
(each in his official capacity and individually); and the
assi stant engi neer of Daviess County (in his official capacity
and individually). The conplaint alleged that the defendants had
failed to exercise ordinary care to provide and to mai ntain any
noti ce or warning of the curved roadway and/or to provide an
appropriate guardrail at the portion of the roadway involved in
t he accident.

Asserting the defenses of sovereign inmunity and
official immunity, the defendants (now appell ees) noved for
summary judgnent. The trial court granted the notion with
respect to the action agai nst Daviess County; Daviess County
Fi scal Court nenbers in their official capacities; and the
Davi ess County engi neers, road foreman, and Road Departnent sign
director in their official capacities. The notion was denied
with respect to the acts (or om ssions) of the individua
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enpl oyees in their individual capacities. Follow ng a period of
di scovery, the remaining defendants renewed their notion for
sunmmary judgnment. After considering the defendants' argunent
that their individual activities were inherently within the
traditional role of governnent, the trial court granted the
notion. This appeal followed.

In an appeal of a summary judgnent, our role as a
reviewing court is to determne "whether the trial court
correctly found that there were no genui ne issues as to any
material fact and that the noving party was entitled to judgnent

as a matter of law " Scifres v. Kraft, Ky. App., 916 S.W2d 779,

781 (1996) (citations omtted). Qur reviewis de novo: "There
is no requirenent that the appellate court defer to the tria
court since factual findings are not at issue.” 1d. Wether an
immunity defense applies is purely a question of |aw

The trial court did not err by granting summary
judgnent in favor of Daviess County. The Kentucky Suprene Court
has enphasi zed that county governnents cannot be held liable for
t he negligent actions of enployees acting in an official

capacity. Franklin County v. Ml one, Ky., 957 S.W2d 195 (1997),

overruled in part by Yanero, supra, and overruled in part on

ot her grounds by Comonwealth Bd. O Cainms v. Harris, Ky., 59

S.W3d 896 (2001). It is well settled that these entities are
protected by the doctrine of governmental immunity. Yanero,

supra; Harris, supra.




Next, we consider whether the court erred in granting
summary judgnent in favor of the Daviess County Fiscal Court
menbers in their official capacities and the Daviess County
engi neers, road foreman, and Road Departnent sign director in
their official capacities. Because these individuals were sued
in their representative capacities, they were cloaked in absolute
immunity. Therefore, sunmmary judgnent in their favor was al so
proper. AAny action against fiscal court nmenbers in their
official capacities is essentially an action against the county
which is barred by sovereign inmunity.@ Mlone at 201, citing

Ky. Const. ® 231 and Littlejohn v. Rose, 768 F.2d 765 (6th Cr.

1985). AThe absolute inmmunity fromsuit afforded to the state
al so extends to public officials sued in their representative
(official) capacities, when the state is the real party agai nst

which relief in such cases is sought.@ Yanero supra at 518

(citing Alden v. Miine, 527 U S. 706, 756, 119 S.Ct. 2240, 2267,

144 L. Ed. 2d 636 (1999).

Finally, we consider whether the trial court erred by
granting summary judgnent to the individual defendants sued in
their individual capacities. Traditionally, the immunity of
publ i c enpl oyees has depended upon the nature of the action or
function on which liability was based. Enployees were
accountable for their mnisterial acts perfornmed within the scope
of their enploynent. However, they were inmune fromliability

for their discretionary acts perfornmed in good faith. Calvert



I nvestnents, Inc. v. Louisville & Jefferson County Metro Sewer

District, Ky., 805 S.W2d 133 (1991); Gould v. OBannon, Ky., 770

S.W2d 220 (1989): Happy v. Erwin, Ky., 330 S.W2d 412 (1959).

The Suprenme Court of Kentucky departed fromthat

traditional analysis in Mlone, supra, in 1997, expanding the

shield of sovereign imunity nore broadly to protect from
[iability governnental enpl oyees and public officials acting
within the scope of governnental activities C regardl ess of
whet her the act perfornmed was discretionary or mnisterial.

The trial court in this case did not consider whether
the acts of the individual defendants were mnisterial or
di scretionary. Instead, it properly relied on | anguage in Ml one,
supra, when it dismssed this case. However, the Suprene Court
has since revisited Malone and refined its departure from
established | egal principles. 1In Yanero, decided in 2001, the
Suprene Court reiterated that official inmunity Arests not on the
status or title of the officer or enployee, but on the function
performed.@ 65 S.W3d 510 at 521. In other words, Yanero
represented a return to the nore restrictive analysis that pre-
dated Mal one, re-opening the door for liability for public
enpl oyees sued in their individual capacities based upon the
nature of the function being perfornmed regardl ess of whether they
were acting in furtherance of a governmental objective.

Under Yanero, the potential liability of a public

enpl oyee for negligent acts again turns upon the distinction



bet ween di scretionary and mnisterial functions. An enployee is
not liable for discretionary acts perforned in good faith but is
exposed to liability for those considered mnisterial.

[When sued in their individual capacities,
public officers and enpl oyees enjoy only
qualified official immunity, which affords
protection from danmages liability for good
faith judgnent calls made in a legally
uncertain environment. Qualified officia
immunity applies to the negligent performnce
by a public officer or enployee of (1)

di scretionary acts or function, i.e., those

i nvol ving the exercise of discretion and

j udgnent, or personal deliberation, decision,
and judgnment; (2) in good faith; and (3)
within the scope of the enpl oyeess authority.
An act is not necessarily Adiscretionary@ just
because the officer performng it has sone

di scretion with respect to the neans or nethod
to be enployed. Qualified official immunity
is an affirmative defense that nust be
specifically pled.

Conversely, an officer or enployee is
afforded no immunity fromtort liability for
t he negligent performance of a mnisterial
act, i.e. one that requires only obedience to
the orders of others, or when the officer:s
duty is absolute, certain, and inperative,
i nvol ving nmerely execution of a specific act
arising fromfixed and designated facts. AThat
a necessity may exist for the ascertai nnment of
those facts does not operate to convert the
act into one discretionary in nature.(

(Gtations omtted). 1d. at 522.

The conplaint in this case alleges that the appellees
negligently inspected, repaired, naintained, warned, and guarded
East Marksberry Road. Regardless of whether or not their
ultimate judgnment was well founded, we conclude that the decision

of the Daviess County Fiscal Court, the engineers, and road



foreman with respect to whether and how this portion of East
Mar ksberry Road was guarded invol ved an exercise of discretion.

Evi dence of record indicates that the nmenbers of the
Davi ess County Fiscal Court (in conjunction with the engi neers,
road foreman, and sign director) had undertaken a conprehensive
schene to evaluate and to maintain county roadways. There was
consi derabl e testinony regarding the nethods by which roadways
were inspected and how recommendati ons were made for action to be
taken. Key decision-makers recounted that they contenpl ated and
bal anced public policy factors and wei ghed budgetary concerns.
As a matter of fact, a recommendation that a guardrail be
installed at the disputed portion of East Marksberry Road had
been subm tted, considered, and specifically rejected. The
evi dence supports the contention of these public officials that
t hey made di scretionary decisions with respect to the guardi ng of
t he roadway based on various fiscal factors and geographic
consi derations. No evidence supports the contention that the
decision was a matter of routine involving no policy-making
deci sion or significant judgment.

When a public official exercises a discretionary
function, he is entitled to absolute imunity fromliability.

Yanero, supra. The trial court did not err in granting sunmmary

judgnment in favor of the nmenbers of the Daviess County Fisca
Court, the county engineers, and road foreman acting in their
representative capacities with respect to their decision not to

guard the di sputed roadway.



Next, we examine the testinony with respect to the
alleged failure to replace a proper warning sign at the disputed
portion of the roadway. An analysis of this evidence indicates
that the action (or absence of any action) regardi ng proper
mai nt enance of the sign was mnisterial in nature. Gene Caraway,
road foreman, indicated that a curve sign was necessary on the
di sputed portion; he believed that a sign had been install ed.
Ronni e Thonpson, Road Departnent sign director, admtted that a
sign was necessary at the location, that one had probably been
there, and that it was missing at the tinme of O ark:=s accident.
Thonpson appeared uncertain when questioned about the exact
timng of requests nade to replace the sign and the timng of its
eventual replacenent. According to the county road engi neer,
noney for sign expense was readily available in the Road
Depart nent:s budget, and enpl oyees did not need fiscal court
approval to maintain signs for the safe condition of the roadway.
Thus, the record indicates that the actions (or om ssions) of the
county Road Departnent enpl oyees did not involve Agood faith
judgnment calls nade in a legally uncertain environnent.f Yanero
at 522. Instead, the actions (or om ssions) of the county Road
Depart ment enpl oyees required Aonly obedience to the orders of
others, (@ a duty Ainvolving nerely execution of a specific act
arising fromfixed and designated facts.@ |I|d.

We hold that the disputed acts (or om ssions) of the

i ndi vi dual enpl oyees as to the replacenent of the m ssing sign



fall within the definition of a mnisterial function as set out

by the Kentucky Suprenme Court in Yanero, supra. There is

evi dence of record to support the appellants’ contention that the
sign warning of the curve was down and that it required i nedi ate
repl acenent. This evidence al so supports the appell ants:
al l egation that C ark=s death stemmed from possi bl e negli gence of
county Road Departnent enpl oyees.

Consequently, we reverse that portion of the judgnent
of the Daviess Crcuit Court that granted official inmmunity from
l[iability to the those enpl oyees of the county Road Depart nent
who were responsible for the performance of mnisterial acts
relating to replacement of the mssing sign. This matter is

remanded for proceedi ngs consistent with this opinion.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
Steven D. Downey Marvin P. Nunl ey
Bow i ng G een, Kentucky Onensbor o, Kentucky
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