RENDERED: JULY 25, 2003; 10:00 a.m
TO BE PUBLI SHED

Conummmuealth of Kentucky

Court of Appeals

NO. 2000- CA-002772- MR

LI NDA ELLI'S, Individually and
As Mot her and next friend of
COREY ELLIS, a m nor APPELLANTS

ON REMAND FROM SUPREME COURT OF KENTUCKY
NO. 2002- SC-000219-D

APPEAL FROM HENRY CI RCUI T COURT
V. HONORABLE DENNI'S FRI TZ, JUDGE
ACTI ON NO. 99-Cl - 00027

BROANI NG PONTI AC- CHEVROLET- GMC
TRUCK- GEQ, | NC. APPELLEE

OPI NI ON
REVERSI NG and REMANDI NG

k% k(% %% k% *%* k% ** %%

BEFORE: EMBERTON, CHI EF JUDGE; BARBER and KNOPF, JUDGES.
EMBERTON, CHI EF JUDGE. This case arises froman autonobile

acci dent that occurred on Novenber 1, 1998, in which Corey Ellis
was injured. Ricky Perryman, Jr., the driver of the truck that
collided with the vehicle in which Ellis was a passenger,

pur chased the truck from Browni ng Pontiac on Septenber 28, 1998.



After presenting proof of insurance to Browning, Perrynman was
gi ven possession of the truck and advi sed that Browni ng Ponti ac
woul d transfer title; the title, however, was not transferred
until Novenber 2, 1998, thirty-nine days after Perryman took
possession. The trial court found Perryman to be the owner of
the vehicle for insurance purposes. On appeal, we held that
al though our titling statutes permt a dealer to obtain proof of
i nsurance fromthe purchaser then deliver the titling docunents
to the clerk, the | apse of tine between the deal er obtaining
possessi on of the docunents and delivery to the clerk was not
sufficiently pronpt; therefore, Browning Pontiac was deened the
owner of the vehicle on the date of the accident.

Browni ng Pontiac filed a notion for discretionary
review with the Suprene Court. After rendering its opinion in

Aut o Acceptance Corporation v. T.1.G |Insurance Conpany,*® the

Suprene Court vacated this court’s opinion and renmanded the case

to us for further consideration in |ight of Auto Acceptance,

supra. W have done so and reach the sane result.

Aut o Acceptance involved the issue of when title to a

not or vehi cl e passes froma comercial dealer to a purchaser
In that case, the purchaser executed a retail sales contract for

pur chase and a Kentucky application for title and registration

1 Ky., 89 S.W3d 398 (2002).



on January 21, 1997. At that tine, the purchaser offered proof
of insurance and the deal er agreed to present the docunents
necessary to transfer title. The certificate of title fromthe
previ ous owner of the vehicle was not received until January 30,
1997, and the docunents were not presented until February 4,
1997. The acci dent had occurred on January 22, 1997.
Recogni zi ng the 1994 revision to KRS* 186A.220, the court held
that Auto Acceptance was not the |egal owner of the vehicle
nmerely because title had not been transferred. |If the dealer
verifies that the buyer is insured, the dealer nay agree to
title the vehicle after relinquishing control to the purchaser.

Al t hough Auto Acceptance was deci ded after our

decision in this case, the language in this court’s opinion
mrrors that enployed by the Suprenme Court. W also recognized
the 1994 revisions to KRS 186A. 220(5) and the exception created
for conmercial dealers to retain title to the vehicle but not
possession. As we expressly stated, the statute contenpl ates
the customof a dealer to take the applicable title docunents to
the county clerk and gives the dealer the option of either

delivering the docunents or giving themto the purchaser for

2 Kentucky Revised Statutes.



delivery. Thus, we deem our opinion consistent with the Suprene

Court’s holding in Auto Acceptance.

Utimately in this case, we held the dealer to be the
owner, not because of its possession of the title docunents, but
because it did not pronptly and with due diligence deliver the

necessary docunents to the county clerk. In Auto Acceptance the

deal er did not have the documents until nine days after the sale
and four days |ater presented the docunents to the county clerk.
The pronptness issue was not discussed. In our prior opinionin
this case we concisely stated that the issue is whether dealers
who retain the certificate of title are required to “pronptly”
transfer title to avoid being deenmed the owner for insurance
purposes. W held that the pronptness requirenent of KRS
186A. 215(3) applied to all transfers including those covered by
KRS 186A.220. A delay of thirty-nine days, for no stated
reason, was deenmed not pronpt and Browni ng Pontiac was held to
be the owner. W specifically noted that unjustified delays in
transferring title could potentially result in uninsured drivers
on our roadways. Those who presented proof of insurance at the
time of purchase may becone uninsured during the delay in
transfer of title.

We have, as directed by the Suprenme Court, again
reviewed this case and find that our prior result is not

contrary to the result reached in Auto Acceptance, supra.




Under KRS 186A. 220, Browni ng coul d relinqui sh possession of the
vehi cl e before taking the necessary title transfer docunments to
the county clerk. However, to conply with the | anguage and
intent of the entire titling schene, it was required to use due
diligence in nmaking a pronpt transfer. Having failed to do so,
Browning is deenmed the owner of the vehicle on the date of the
acci dent.

The judgnent of the Henry Gircuit Court is reversed
and the case remanded for further proceedings.

BARBER, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS W TH SEPARATE OPI NI ON.

KNOPF, JUDGE, CONCURS: | fully concur in the
reasoning and the result of the majority opinion. | wite
separately to add that nuch of the confusion arises fromthe
uncl ear wording of the 1994 anendnent to KRS 186A.220(5). Under
KRS 186A. 215, an autonobile owner who transfers his interest in
a vehicle nust execute to the buyer an assignnent and warranty
of title on the certificate of title. The seller nust also
execute an application for transfer of title, and deliver it to
the buyer. At that point, the buyer has the duty to subnmt the
application and certificate of title to the county clerk.
However, once the seller turns over the executed certificate of
title and application, the buyer becones the owner of the

vehicle and is responsible for insurance coverage.



As pointed out in Auto Acceptance Corporation v.

T.1.G Insurance Conpany, ® the 1994 anendnent to KRS 186A. 220(5)

creates an exception to this rule. Under this statute, the
buyer may becone the owner of the vehicle for insurance purposes
even though the dealer has retained the title docunents or has
not yet received the title docunent. “But a car dealer can only
t ake advantage of the exception by first verifying that the
buyer has a valid and current insurance policy that covers the

purchased vehicle.”*

The dealer’s responsibility for insurance
coverage on the vehicle term nates at that point, even though
the dealer has retained the title docunments. The dealer then
files the certificate of title and application with the county
clerk on the buyer’s behal f.

The problem arises fromthe phrasing of the |ast
sentence of KRS 186A. 220(5): “Notw thstandi ng the provisions of
KRS 186. 020, 186A. 065, 186A. 095, 186A. 215 and 186A.300, if a
deal er elects to deliver the title docunents to the county clerk
and has not received a clear certificate of title froma prior

owner, the dealer shall retain the docunents in his possession

until the certificate of title is obtained.” The use of the

® Ky., 89 S.W3d 398 (2002).
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word “notwi thstanding” could inply, as Browning Pontiac asserts
in this case, that the provisions of KRS 186A. 220(5) supercede
those set forth in KRS 186A. 215, including the pronptness
requi rement of KRS 186A. 215(3).

But while this portion of KRS 186A. 220(5) is
inarticul ately phrased, Browning Pontiac focuses too narrowy on
the “notw t hstandi ng” | anguage to the exclusion of the rest of

the statutory scheme. Auto Acceptance and this Court’s prior

opi ni on each recogni zed the 1994 revisions to KRS 186A. 220(5)
and the exception created for comercial dealers to retain title
to the vehicle but not possession. KRS 186A.220(5) protects the
deal er from being deened to be the owner of the vehicle during

t he period between transfer of possession and filing of the
certificate of title and application.

The pronptness requirenent of KRS 186A.215(3) is
consistent with the purpose of KRS 186A. 220(5). In fact,
Browni ng Pontiac’s interpretation would relieve a dealer of the
obligation to pronptly file with the county clerk the
certificate of title and application. Such a result would be
i nconsistent with the express purpose of KRS 186A.220(5) - to
facilitate the transfer of title between autonobile deal ers and

car buyers.



The nore logical interpretation of this
“notw t hstandi ng” | anguage is that KRS 186A. 220(5) only

supercedes those portions of KRS 186A. 215 which require the



seller to deliver the conpleted certificate of title and
application to the buyer upon relinquishing possession of the
vehi cl e and which require the buyer to file these docunents wth
the county clerk. Where the dealer elects to retain possession
of those docunents and deliver themto the county clerk on the
buyer’s behal f, it nust deliver the docunents to the clerk as
pronptly as possible under the circunstances. Having failed to
proffer any valid reason for its failure to nake pronpt delivery
of the docunents, Browning Pontiac is deened to be the owner of

the vehicle on the date of the accident.
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