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BEFORE: BUCKI NGHAM DYCHE AND JOHNSQN, JUDGES.

JOHNSON, JUDGE: The Uni nsured Enpl oyers’ Fund (UEF) has
petitioned for review of an opinion of the Wrkers’ Conpensati on
Board entered on Cctober 4, 2000, in which the Board concl uded
that Reliance National |Indemity Conpany (Reliance) and Farners
I nsurance Exchange (Farnmers) were not responsible for workers’
conpensation coverage in the clainms filed by the enpl oyees in
this action. The Board al so concluded that several “up the

| adder” prinme contractors, nanely Col onial Coal Conpany, Phel ps
Coal and Land Conpany, and Enterprise Coal Conpany, were liable
for the paynent of conpensation to the enpl oyees of their
subcontractors pursuant to Kentucky Revised Statutes (KRS)
342.610(2). Colonial Coal Conpany has filed a cross-petition
pertaining to its liability under KRS 342.610(2). Having

concl uded that the Board did not “overl ook or msconstrue

controlling statutes or precedent or commt an error in



assessing the evidence so flagrant as to cause gross injustice”,?
we affirm

I n August 1995 Janmes Tayl or contacted Gene Ei senmann,
an insurance agent enpl oyed by Hanafin Bates & Associ ates, for
t he purpose of securing workers’ conpensation insurance for
Wor | dwi de Personnel Services (Wrldwi de).? Taylor told Ei senmann
that he was a consultant for Worldw de. Tayl or expl ained that
Wor |l dwi de was | ocated in Jackson, M ssissippi and that the
company was engaged in the business of enpl oyee |easing.?3
Ei senmann forwarded Tayl or’s request to Cynthia Burks, an
underwiter for Reliance. Burks then drafted a retroactive
wor kers’ conpensation insurance policy for Wrldw de. Reliance
was |isted as the insurance carrier and Wrldw de was |isted as
the insured. The policy was issued to Wrldw de on August 1,
1995.4 Approximately three nonths |ater, Wrl dw de assigned 51%

of its stock to Qmicron Hol dings Corporation (Qricron).® Shortly

! Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).

2 Hanafin Bates & Associates acts as a brokerage firmfor Reliance Nationa

I ndemmi ty Conpany, a liability insurer. Hanafin's principle place of business
is located in Dallas, Texas. Hanafin is authorized to solicit business and
deliver insurance policies on behalf of Reliance.

3 1In particular, Taylor claimed that Wrldw de provided certain enpl oyee
servi ces, such as workers’' conpensation coverage, to conpanies at a
di scounted rate.

4 Worl dwi de paid an initial down paynment of approxi mately $250, 000. 00.
Thereafter, Worl dwi de was required to pay a nonthly prem um based upon its
payrol | .

5> QOricron was owned and operated by Taylor. Oricron was al so headquartered in
M ssi ssi ppi .



thereafter, Wrldw de requested that Reliance list Omcron as an
additional insured on its insurance policy. Omcron represented
itself as a holding conpany with Worl dwi de as its sole
subsidiary. On or about Novenber 10, 1995, Reliance added
Oricron to the policy and Wrl dwi de was covered as a subsidiary.®
Wor |l dwi de then informed Reliance that all future business would
be conducted under the nane of its parent conpany, Qm cron.

In February 1996 Qmi cron started falling behind on its
mont hl'y prem um paynents to Reliance. Shortly thereafter
Rel i ance | earned that Om cron had engaged in busi ness in Mine,
a state that was specifically excluded under its insurance
policy.” To further conplicate matters, QO cron infornmed
Rel iance that it had just fornmed Conpetitive Edge Personne
Servi ces (CEPS), an enployee |easing company.® Consequently,

Ei senmann, the insurance agent, nmet with James Roark, the
presi dent of CEPS, to discuss Oricron’s new y-forned subsidiary.
At this time, Roark informed Ei senmann that CEPS intended to

enter into “co-enploynent” arrangenents with prospective

6 Consequently, QOmicron agreed to pay a nonthly premumto Reliance, based
upon its payroll.

“In particular, Ovicron entered into an agreement w th Conbi ned Managenent,
Inc. (CM), a Miine corporation engaged in the business of enployee | easing,
whereby CM agreed to convey 51% of its outstanding shares to Onm cron,

t hereby beconing a subsidiary of the hol ding conpany. See e.g., Conbined
Managenent, Inc. v. Reliance National Ins. Co. No. CV-96-101, 1996 Me. Super.
Lexi s 393 (Decenber 9, 1996).

8 CEPS was incorporated in Texas. Taylor assumed no official position with
CEPS, however, he was hired as a consultant.



clients. Eisenmann advi sed Roark not to enter into any “co-
enpl oynent” arrangenents as such arrangenents were not
perm ssi bl e under Omcron’s policy. Roark then assured

Ei senmann that CEPS woul d not participate in any “co-enpl oynent”
arrangenents.

Shortly thereafter, Taylor approached Ei senmann and
informed himthat CEPS was interested in marketing its services
to several coal mnes. Eisenmann infornmed Tayl or that Reliance
did not wite insurance policies for coal mnes. Eisenmann
confirmed his discussion with Taylor in a witten letter
addressed to Qricron dated March 28, 1996.° Qricron subsequently
i nformed Ei senmann that his services were no | onger necessary.

Around the sane tinme that OQmnicron’s relationship wth
Rel i ance began to deteriorate, Larry Lineville, an insurance
agent in R chnond Kentucky, began contacting various Kentucky
coal mining operations on behalf of CEPS. Lineville claimed he
could offer the m nes workers’ conpensation insurance at a
di scounted rate through CEPS.!° Consequently, several Kentucky
coal mnes entered into “co-enploynent” arrangenents wth CEPS.

In summary, CEPS advised the mnes to termnate all of their

°Inthe letter, Eisenmann informed Qricron that any new clients or enployers
in the coal mning industry would not be afforded coverage under its current
policy as “the workers conpensation programfor Omcron [did] not include
risks or classifications in the coal mning industry.”

10 According to the record, David Callarman, a CEPS sal esman, also net with
the mnes on behal f of CEPS.



enpl oyees, which they did. CEPS then rehired the enpl oyees and

| eased them back to the mnes. !

The al | eged purpose of this
procedure was to allow CEPS to provide the mnes with | ower
wor kers’ conpensation rates for their enployees. The nm nes
agreed to pay CEPS a specified sumand in return CEPS agreed to
provide the mnes with workers’ conpensation coverage through
its policy with Reliance. The m nes never relinquished contro
of their day-to-day operations and they continued to nmaintain
conplete control over their fornmer enployees. The mnes also
continued to maintain their own payroll.?'?

In May 1996 Ci ndy Burks received a tel ephone call from
Li bby Sinpson, a clains representative for the Kentucky
Department of Workers’ Cains, concerning a claimfiled in
Kent ucky that involved Ganbl e Coal Conpany. Sinpson infornmed
Burks that Reliance was |isted as the insurance carrier for
Ganbl e Coal. Reliance also |earned that coverage notices
listing it as the insurance carrier, commonly referred to as
WCI -1 fornms, had been filed with the Kentucky Departnent of
Wrkers’ Cainms for several other Kentucky coal mning
operations, nanely R'S. Mning, Bill Mnt Coal Conpany, Heath

M ni ng, Pace M ning, Quad Fuel, Hope M ning, Husky M ning, and

1 CEPS required the enpl oyees to sign a “co-enpl oynment” agreenent.

12 CEPS never informed Reliance of its “co-enploynent” arrangements with the
m nes. Consequently, Qmicron, CEPS s parent conpany, was never billed for any
coal mning operations pursuant to its workers’' conpensation policy with
Rel i ance.



Black Star M ning. Reliance, however, never filed any coverage
notices for the mines.'® Consequently, Reliance began the
process of termnating Oricron’s coverage.

Undeterred by Ormicron’s strained relationship with
Rel i ance, Taylor contacted Mke Witis, a self-enployed
i nsurance agent who served as a broker for Farners |nsurance
Exchange. Taylor told Whitis that he was a consultant for CEPS
and that he was wanting to secure workers’ conpensation coverage
for the firm Taylor described CEPS as a risk managenent firm
operating out of Texas. Taylor told Witis that CEPS consi sted
of 13 enployees. He also told Wiitis that CEPS was not engaged
in the business of enployee | easing. Consequently, on May 29,
1996, Wiitis faxed an application for workers’ conpensation
coverage to the underwiting departnent at Farnmers. On the
appl i cation, CEPS was described as a human resource consulting
firmthat enployed a staff of 13 office and sal es enpl oyees.
The application was approved by Farners and a quote was i ssued

based on the information provided by CEPS. A workers’

B 1n order for CEPS to have obtai ned workers’ conpensation coverage for the
various coal mnes, either CEPS or QOmicron would have had to report a
material change in its operations to Reliance. This was never done. The nane
of the underwiter listed on the coverage notices is Gary Trigleth. Trigleth
was never enployed by Reliance or Hanafin Bates & Associates. Trigleth was,
however, enpl oyed by CEPS.

4 As these problems began to surface, Reliance attenpted to audit Onmicron.
Oricron, however, failed to provide the information requested by Reliance in
its audit. Onmicron's policy with Reliance was cancel ed effective July 2
1996. As of July 1, 1996, CEPS had entered into “co-enpl oynent” arrangenents
with over 30 conpanies across the United States.



conpensati on i nsurance policy was issued to CEPS on July 2,

1996. Farners was listed as the insurance carrier and CEPS was
listed as the insured. Farners made all the appropriate filings
with the state of Texas and CEPS began naki ng paynents on the
policy.

Shortly thereafter, Taylor net with Whitis and of fered
hi m $6, 000. 00 to prepare certificates of insurance that naned
the m nes CEPS had contracted with as certificate hol ders.

Al t hough he was not authorized to do so,® Wiitis prepared the
certificates and forwarded themto Taylor, who then forwarded
the certificates to the mnes. |t appears that the purpose of
this scheme was to convince the mne operators that they had
wor kers’ conpensation coverage through Farnmers. After the m nes
received the certificates of insurance, CEPS started collecting
i nsurance premuns fromthe mnes. CEPS deposited these

recei pts in a conpany checki ng account, which was used to pay
the firms operating expenses. CEPS never infornmed Farners of
its dealings with the mnes. Consequently, CEPS was never
billed for any coal mning operations pursuant to its workers’
conpensation policy with Farnmers.

On July 25, 1996, Farners received notification from
t he Kentucky Departnent of Workers’ Cains that several coa

m ne operators in Kentucky were under the inpression that they

15 Whitis had no authority to broaden or extended coverage under the policy.



had i nsurance coverage from Farners. Shortly thereafter,
Farnmers | earned that CEPS was engaged in the business of

enpl oyee leasing. Farners also |learned that Witis had prepared
falsified certificates of insurance. Farners imediately
attenpted to cancel CEPS s policy. Taylor, however, managed to
thwart the process on two separate occasions.

In the interim the Conm ssioner of the Kentucky
Department of Workers’ Cainms, Walter Turner, began to suspect
fraud on the part of CEPS. Consequently, a hearing was held on
July 30, 1996, for the purpose of addressing the Comm ssioner’s
concerns. On August 5, 1996, the Conm ssioner issued an order
in which he concluded that CEPS had failed to denonstrate that
wor kers’ conpensation coverage existed for the mnes listed on
t he coverage notices filed with the Departnent of Wrkers’
Clainms. Immediately thereafter, CEPS wote to Farners
requesting cancellation of its coverage effective August 8,
1996. On August 22, 1996, Farners notified the State of Texas
that CEPS s policy had been cancelled due to fraud. Farners
then filed a declaratory judgnment action in the State of Texas
agai nst CEPS and its principals. In particular, Farnmers sought

reci sion of the workers’ conpensation policy it had issued to



CEPS due to “fraud in the inducenent.” On February 2, 1998, a
Texas state court granted summary judgment in favor of Farmers.!®
Shortly after Farnmers filed suit in Texas, several of
t he Kentucky coal mnes that had contracted with CEPS filed suit
in the United States District Court for the Eastern District of
Kent ucky, alleging fraud and breach of contract. On Septenber
9, 1996, the Court entered its findings of fact and concl usi ons
of law. The Court found that CEPS had accepted prem uns from
the mnes for the purpose of providing themwth workers’
conpensati on coverage, which it never provided. On Novenber 20,
1996, the mnes entered into a settlenent agreenent with the
presi dent of CEPS, Janes Roark, whereby Roark agreed to return
the premuns to the mnes. Around the sane tine frane, an
i ndi ctment was issued agai nst Janes Taylor in the United States
District Court for the Northern District of Texas, charging him
with several counts of mail fraud, conspiracy to commt nmai
fraud, wre fraud, and noney |aundering for his activities in
connection with Qmcron, Wrldw de and CEPS. Taylor was
convi cted on February 25, 1998.
In the aftermath of this debacle, several coal mners
filed workers’ conpensation clains in Kentucky. Due to the
fal se coverage notices filed by CEPS, Reliance and Farnmers were

both identified as insurance carriers for the individual coa

8 The Texas court concluded that the policy issued by Farmers to CEPS was
void ab initio due to fraud in the procurenment of the contract.

10



conmpani es involved. Reliance was identified as the insurance
carrier on clains filed by John Chapman, an enpl oyee of Bil
Mont Coal Conpany, Jeffrey Bl ankenship, an enpl oyee of Ganbl e
Coal Company, and Vincent Johnson, an enployee of R S. M ning.
Farmers was identified as the insurance carrier on clains filed
by Honer Preece, an enployee of Bill Mnt Coal Conpany, and
Thomas Sal nons, an enpl oyee of Quad Fuel. These five clains, as
wel | as several others, were consolidated and the issue of
coverage was separ at ed.

After the ALJ considered an incredible anount of
evi dence, he entered an opinion and order on January 22, 1999,
i n which he concluded that no coverage had been afforded to the
m nes through the policies issued by Farners and Reliance. The
ALJ reasoned that the “co-enploynent” arrangenments entered into
bet ween CEPS and the various coal conpanies were a “shani and,
t herefore, unenforceable.!” The ALJ' s opinion reads, in rel evant
part, as foll ows:

[I]t is clear that the record does not

indicate in any way that an enpl oynent

rel ati onship existed between [ CEPS] and the

i ndi vi dual contract m nes thensel ves
i nasnmuch as the factors delineated in

" As a prelinminary matter, we note that the ALJ correctly asserted
jurisdiction over the case. See e.g., Custard |Insurance Adjusters, Inc. v.

Al dridge, Ky., 57 S.W3d 284, 287 (2001). “[T]he fact-finder has jurisdiction
to decide questions affecting the insurer’s obligation to pay workers
conpensation benefits on behalf of its insured. Furthernore, having been made
a party, an insurer nmay question whether or not it had issued a valid,

out standi ng policy that covered the enployer at the tine of the worker’s
injury” [citation onmitted]. 1d. See also Larson’s Wrkers’ Conpensation Law,
Vol. 9 8§ 92.40 at 92.41 (1997).

11



Ratliff v. Rednon, Ky., 396 S, W2d 320
(1965) can not be net. For exanple, it is
clear that [CEPS] did not exercise contro
over the details of work. Mreover, the
occupation of coal mning is certainly
distinct fromthe purposes of safety
consul ting and human resources [ ]. The
evidence further reveals that it was the
coal mnes thenselves that supplied their
own equi pnent and nade the payroll and al so
paid the insurance. . . . Nor can it be
denonstrated that the coal mnes were |ent
enpl oyees or were operating under a dua
enpl oynent doctrine [citations omtted].

[T] he ALJ finds that fraud has been
perpetrated upon Farmers |nsurance Exchange,
Rel i ance National Indemity, [ ] and the
vari ous coal mnes by CEPS and its officers.
The co-enpl oyer agreenents entered into

bet ween [ CEPS] and the various coal m nes
are a sham and based on this fact and the
finding of fraud, the ALJ specifically finds
that no insurance coverage has been afforded
under the policies of Farnmers Insurance
Exchange [and] Reliance National |ndemity,

[ ] to the various coal mnes in question.

The ALJ further concluded that Farners was not bound
in any way by the actions of Whitis. The ALJ noted that “a
principal is never bound where the person dealing wth the
agent, knows or has reason to know, the agent is exceeding his

n 18

authority. The ALJ based his decision in |arge part on

several volunmes of deposition testinony, which included the

18 See e.g., Gaines v. Mirphy, Ky., 239 S.W2d 453, 455 (1951). See also 3
Am Jur. 2d, Agency, § 80 (2002). “The principal is not bound, on the basis of
ei ther actual or apparent authority, if the third person dealing with the
agent knows, or should know, the limtations placed by the principal on the
agent’s authority and that the agent is exceeding it” [footnote omtted].

| d.

12



testi nmony of Janes Roark, Earl Moore, the conptroller for

Col oni al Coal Conpany, Gary Sans, the president of Phel ps Coa
and Land Conpany, Walter Turner, Donna Smith, a bookkeeper for
Quad Fuel who dealt directly with Lineville, Joanna Benko, an
enpl oyee of Farners who dealt with CEPS, M chael Witis, Cene
Ei senmann, and Cynthia Burks. The ALJ al so took notice of the
conviction of Janes Taylor in the United States District Court
for the Northern District of Texas; the findings of fact and
conclusions of law entered in the United States District Court
for the Eastern District of Kentucky; and the February 2, 1998,
order granting summary judgnent in favor of Farmers, which was
entered in a Texas state court. The ALJ did not reach the
merits in any of the clains.

On February 4, 1999, the UEF filed protective
petitions for reconsideration in each of the clains involved.
The individual clains then proceeded to the nmerits, with the
finial decision in each case incorporating by reference the
opi nion and order entered by the ALJ on January 22, 1999.

I ndi vi dual decisions in Blankenshi p, Johnson, Preece, and
Sal nons were rendered on Septenber 3, 1999. The ALJ entered
orders denying the UEF' s petitions for reconsideration in these

claims on January 31, 2000. The ALJ also found that certain “up

13



the | adder” prine contractors, namely Colonial Coal Company, °

° and Enterprise Coal Conpany, 2!

Phel ps Coal and Land Conpany, ?
where |iable for the paynent of conpensation to the enpl oyees of
their subcontractors pursuant to KRS 342.610(2).% Shortly
thereafter, the UEF filed notices of appeal with the Wrkers’
Conpensati on Board in the above-referenced clains. Colonial
Coal , Phel ps Coal, and Enterprise Coal, all filed cross-appeals.
A decision on the nerits was rendered i n Chapman on June 11,
2000. The ALJ entered an order denying the UEF s petition for
reconsi deration in Chapman on July 7, 2000.2 The UEF filed a

notice of appeal with the Wrkers’ Conpensation Board in Chapman

on July 17, 2000. The Board then entered an order consolidating

19 Col oni al Coal Company is the “up the |adder” contactor for Ganble Coal

20 phel ps Coal and Land Conpany is the “up the |adder” contractor for Husky
M ni ng, Quad Fuel, and Bl ack Star M ning.

2 Enterprise Coal Conpany is the “up the ladder” contractor for R'S. M ning.
22 KRS 342.610(2) provides, in relevant part, as follows:

A contractor who subcontracts all or any part
of a contract and his carrier shall be liable for the
paynment of conpensation to the enpl oyees of the
subcontractor unless the subcontractor primarily
liable for the paynent of such conpensation has
secured the payment of conpensation as provided for
in this chapter. Any contractor or his carrier who
shal | becone liable for such conpensation may recover
the anount of such conpensation paid and necessary
expenses fromthe subcontractor primarily liable
therefor.

22 As previously discussed, nunerous other clains were also filed with the

Depart nent of Workers’' C ains, however, these clains were dismssed, settled,
or otherw se di sposed of.

14



all the clains involved for the purpose of addressing the
coverage i ssue.

On Cctober 4, 2000, the Board entered an opinion
affirmng the ALJ’s decision in respect to the coverage issue.
In particular, the Board concluded that an enpl oyer/enpl oyee
rel ati onship was never established between CEPS and the m ne
enpl oyees. The Board’s opinion reads, in relevant part, as
foll ows:

It has been said for conpensation to be
payabl e there nmust be a contract of hire
between the all eged enployer and its

enpl oyee. See Rice v. Connelly, Ky., 414
SWd 138, anended 419 SWad 769 (1967);

Loui sville and Jefferson County Air Board
vs. Riddle, 301 Ky. 100, 190 S.w2d 1009
(1946); and Dul aney v. Sebastian's

Adm ni strator, 239 Ky. 577, 39 SW2d 1000
(1931). WMany factors go into consideration
of the enpl oyer/enployee relationship. An
express or inplied contract and who has the
right to control the work being perforned
[sic]. See, for exanple, Partin-Lanbdin
Lunber Co. vs. Frasure, Ky., 308 SW2d 792
(1958); and New I ndependent Tobacco

War ehouse #3 vs. Latham Ky., 282 S\W2d 846
(1955). According to the testinony and even
by way of docunentary evidence, many of the
Wrkers involved in this matter, if not all
signed an “enpl oynent contract” with CEPS.
As an exanple, one is attached to the
deposition of Thomas Sal non (“Salnmon”). On
its face, one would think that the el ement
of an express or inplied contract has been
nmet. However, the coerced entry into a
contract does not create the existence of a
contractual relationship. . . . Neither the
M nes nor the Wirkers according to their
testimony ever believed that they were
actual enployees of CEPS. Further, in order

15



for there to be a senblance of an enpl oynent
relationship, it would be expected that
there be paynent of wages. See Sal vation
Arny vs. Matthews, Ky.App., 847 SwWd 751
(1993). Wile the “co-enpl oyer agreenents”
entered into between CEPS and the M nes

i ndicated that CEPS would hire, fire and pay
t he enpl oyees, it never did so nor does the
evidence indicate that it was ever believed
that they would do so. The evidence is
consi stent that throughout, the M nes not
only controlled the details of the work, but
chose who woul d work, determ ned and
actually paid the wages, withheld the taxes
as an enpl oyer, and provi ded additi onal

enpl oyee benefits. . . . Wile a great dea
of deference is granted to the actua
wordi ng of a signed, witten contract, the
very basis of contract law is that there be
a “neeting of the mnds”. As between CEPS
and the Wirrkers, the evidence in our

opi nion, conclusively and as a matter of |aw
establ i shes no enpl oyer/ enpl oyee

rel ati onshi p.

The Board went on to conclude that the Texas state
court judgnent granting sumary judgnent in favor of Farners was
entitled to “full faith and credit.” |In addition, the Board
agreed with the ALJ that Farnmers was not bound in any way by the
actions of Wiitis. As for the cross-appeals filed by Phel ps
Coal, Colonial Coal, and Enterprise Coal, the Board concl uded
that the conpanies were liable for the paynent of conpensation
to the enpl oyees of their subcontractors pursuant to KRS
342.610(2). This appeal followed.

The UEF clainms the Board erred in concluding that an

enpl oyer/ enpl oyee rel ati onshi p was never established between

16



CEPS and the m ne enployees. The UEF argues that an enpl oynent
relati onship was established pursuant to the “co-enpl oynent”
contracts signed by the mne enployees. W disagree. The UEF
also clains the Board erred in its determnation “that the Texas

state court judgnent [is] res judicata on the issue of the

validity of Farners’ insurance policy with CEPS[.]” W do not
reach the merits of this contention as our disposition of this
appeal causes this issue to be noot.

In Ratliff, supra, the Suprene Court of Kentucky set

forth several relevant factors for the determ nation of whether
an enpl oynent relationship has been established under the
Wor kers’ Conpensation Act. These factors were later refined in

Chanbers v. Woten’'s | GA Foodliner.? The Chanbers Court found

the followng four factors to be determ native: (1) the nature
of the work as related to the business generally carried on by
the all eged enployer; (2) the extent of control exercised by the
al | eged enpl oyer; (3) the professional skill of the alleged

enpl oyee; and (4) the true intent of the parties.? Based upon

t hese factors, we cannot hold that the Board erred in assessing
t he evidence relied upon by the ALJ in determ ning that an

enpl oynent rel ationship was not established between CEPS and the

m ne workers. A thorough review of the record clearly indicates

24 Ky., 436 S.W2d 265 (1969).

% |d. at 266.
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that the workers never believed that they were enpl oyed by CEPS.
Li kewi se, CEPS never intended to enter into a true enpl oynent
relationship with the m ne workers. NMoreover, the m nes never
relinqui shed control of their day-to-day operations and they
continued to maintain conplete control over their “fornmer”

enpl oyees. %°

Furt hernore, the individual coal m nes provided al
of their own equipnent and tools. Finally, the nature of the
wor k perfornmed by the m ne enpl oyees was no nore than
tangentially related to the work carried on by CEPS.

We acknow edge the fact that the workers involved in

this litigation signed an “enpl oynent contract” w th CEPS.

Nevert hel ess, as the Suprene Court stated in Kentucky Farm &

Power Equi pnment Deal ers Assoc., Inc. v. Ful kerson Brothers.,

I nc.:?’

Conpensati on deci sions unifornmy excl ude
fromthe definition of “enpl oyees” workers
who neither receive nor expect to receive
any kind of pay for their services. The
threshol d requirenent in a conpensation
claimis that the claimant nust be an

enpl oyee for hire. The essence of
conpensation protection is the restoration
of a part of wages which are assuned to have
existed. In this case, no conpensation by
t he associ ation existed (nor was any ever
contenpl ated), and therefore, no benefits
can be awarded [citation omtted].

26 |n fact, the mines even continued to maintain their own payroll.

2T Ky., 631 S.W2d 633, 635 (1982). See al so Salvation Arny v. Nathews,
Ky. App., 847 S.W2d 751 (1993).
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In the case sub judice, CEPS never paid any wages or

any other formof renuneration to the injured workers invol ved
inthis litigation. Furthernore, it is clear that CEPS never
intended to pay the workers for their services, nor did the
wor kers expect to receive any form of conpensation from CEPS.
For all intents and purposes, the individual mne operators
continued to enploy the mne workers. The so-called “enpl oynent
contracts” were nothing nore than a facade. As professor Larson
has noted in a simlar context:
It is atruismthat the nanme chosen by
the parties to describe their relationship
is ordinarily of very little inportance as

agai nst the factual rights and duties they
assune [footnote omtted].?®

[ T] he contractual designation of the
relati onship as enploynent . . . nmay be so
plainly and conpletely at odds with the
undi sputed facts that the contractua

desi gnati on nust be di sregarded [footnote
om tted].?°

A valid “contract of hire” never existed between CEPS
and the mne workers as there was never a “neeting of the

m nds. ”3° The fraud and deception involved in this case mlitate

28 Larson, Workers’ Conpensation Law, Vol. 3 § 46.30 (1997).

2 |d. at § 44.32(a).

30 See MJ. Daly Co. v. Varney, Ky., 695 S.W2d 400, 402 (1985), overruled on
ot her grounds, U S. Fidelity & Guaranty Co. v. Technical Mnerals, Inc., Ky.,
934 S.W2d 266, 269 (1996). “[B]efore there is an enpl oyer/enpl oyee

rel ationship, there nust be a contract of hire between the enpl oyer and

enpl oyee, expressed or inplied, containing all elenentary ingredients for a
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strongly against a finding of an enploynent relationship between
the mne workers and CEPS. In sum we agree with the ALJ that
the so called “co-enploynent” arrangenents entered into between
CEPS and the mnes were a “shanf and, therefore, unenforceable.
Li kewi se, an enploynent relationship was never established
bet ween CEPS and the m ne enpl oyees.

The UEF next argues that the Texas state court
j udgnment entered on February 2, 1998, which concluded that the
i nsurance policy issued by Farners to CEPS was void ab initio
due to fraud in the procurenent of the contract, is “void onits
face” because it failed to name the UEF as a party. Even if we
were inclined to agree with the UEF that the Texas judgnent is
“void on its face”, we hold that this issue is rendered noot in
[ight of our holding that an enpl oynent rel ati onship was never
est abl i shed between the m ne workers and CEPS. Since reliance
on the Texas judgment is not necessary to affirmthe Board in

the case sub judice, the UEF s rights are not prejudiced in any

way by the Texas judgnent.

We now turn our attention to the cross-petition filed
by Col onial Coal. As previously discussed, the Board concl uded
t hat Col oni al Coal, Phel ps Coal, and Enterprise Coal were |liable

for the paynment of conpensation to the enpl oyees of their

contract.” 1d. (citing Rice v. Conley, Ky., 414 S W2d 138 (1967)). It is
axiomatic that a “nmeeting of the mnds” is a fundanental prerequisite to a
valid contract.
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subcontractors pursuant to KRS 342.610(2). Colonial Coal clains
the Board' s decision is erroneous because the evidence did not
denonstrate a knowi ng participation on its part in CEPS s
fraudul ent activities. Colonial Coal argues that “the rigid
interpretation by the Wirkers’ Conpensation Board as to the
applicability of KRS 342.610(2) is not warranted” under the
facts of the case sub judice. 3

Col oni al Coal appears to fail to recognize that the
very purpose of KRS 342.610(2) is to “di scourage owners and
contractors fromhiring fiscally irresponsible

subcontractors[.]”3?

Al though it did so inadvertently, Ganble
Coal ®® participated in a scheme that bypassed the normal approach
to obtaining workers’ conpensation coverage.3* At the very

| east, Ganbl e Coal shoul d have been nore careful in obtaining
wor kers’ conpensation coverage. Thus, while there is no

evi dence that Ganble Coal played an active role in the

fraudul ent schene perpetrated by CEPS, we cannot concl ude that

its conduct was “fiscally responsible.” Moreover, the | anguage

31 Colonial Coal cites absolutely no authority in support of this contention.

32 Matthews v. G & B Trucking, Inc., Ky.App., 987 S.W2d 328, 330 (1998)
(citing TomBallard Co. v. Blevins, Ky.App., 614 S.W2d 247, 249 (1980)).

3% As previously discussed, Colonial Coal Conpany is the “up the |adder”
contactor for Ganmbl e Coal

3 The case sub judice is clearly distinguishable fromthe nornal enployee

| easing situation as Ganble Coal continued to withhold taxes and naintain its
own payroll for its enployees after the so-called “co-enploynent” agreenents
wer e signed.
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of the statute is clear and unanbi guous. KRS 342.610(2)
provides, in relevant part, as follows:

A contractor who subcontracts all or any

part of a contract and his carrier shall be

liable for the paynent of conpensation to

t he enpl oyees of the subcontractor unless

t he subcontractor primarily |liable for the

paynment of such conpensation has secured the

paynment of conpensation as provided for in

this chapter
It is undisputed that Col onial Coal subcontracted with Ganbl e
Coal. Consequently, the Board did not err in affirmng the
ALJ' s ruling that Colonial Coal was |iable under the statute.

Based upon the foregoing reasons, the opinion of the
Wor kers’ Conpensati on Board entered on Cctober 4, 2000, is
af firmed.

BUCKI NGHAM JUDGE, CONCURS

DYCHE, JUDGE, CONCURS | N RESULT ONLY.
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