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JUDGE. !

EMBERTQON, SENI OR JUDGE. Thel ma Canpbel | was convicted of rape,
third degree and persistent felony offender, second degree. She
was sentenced to two years’ inprisonnent on the rape charge and
five years’ inprisonnent on the PFO conviction. On appeal she
rai ses nunerous issues nost of which were not properly preserved

for review

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



A jury found that on or about Septenber 4, 1999,
Canpbel | , who was over the age of twenty-one, engaged in sexua
intercourse with a child less than sixteen years of age. At
trial, Canpbell denied that she had sexual intercourse with the
child and testified that on the date in question she was with
her famly. As a part of her defense, Canpbell alleged that the
child s famly fabricated the sexual intercourse story and
pursued the charges in retaliation because the child s aunt,
Mel i ssa Brum ey, believed Canpbell had a sexual affair with
Mel i ssa’ s husband, Gordon Bruml ey. Additionally, Canpbell’s
not her and Melissa had, two weeks prior to Septenber 4, 1999, a
physical altercation resulting in disorderly conduct charges
agai nst both wonen.

Canpbel | raises various issues on appeal ; nost,
however, are not preserved for review. Absent a contenporaneous
obj ection by counsel, a trial error cannot be the basis for
reversing a conviction unless it is a palpable one resulting in
a mani fest injustice.? The pal pable error rule and the
[imtations inposed on a review ng court were explained in

Conmmonweal th v. Pace:?®

The pal pable error rule set forth in
RCr 10.26 is not a substitute for the
requirenment that a litigant nust
cont enpor aneously object to preserve an

2 Kentucky Rules of Criminal Procedure (RCr) 10.26.

® Ky., 82 S.W3d 894, 895 (2002).



error for review RCr 9.22. The genera
rule is that a party nust nmake a proper
objection to the trial court and request a
ruling on that objection, or the issue is
wai ved. See Bell v. Commonweal th, Ky., 473
S.W2d 820 (1971). An appellate court may
consi der an issue that was not preserved if
it deens the error to be a “pal pable” one
whi ch affected the defendant’s “substantia
rights” and resulted in “manifest
injustice.” RCr 10.26. In determning
whet her an error is pal pable, “an appellate
court nust consider whether on the whole
case there is a substantial possibility that
the result would have been any different.”
Commonweal th v. Mlntosh, Ky., 646 S.W2d
43, 45 (1983).

W have reviewed Canpbell’s allegations of error, and
because of their nunber, do not discuss each in detail.

However, we explain the application of RCr 10.26 to those we
believe in need of comrent.

Canmpbel | contends that Detective Jessie Harris was
erroneously permtted to testify that it is common in child
sexual abuse cases for there to be delay in reporting the
incident and for fifteen-year-olds to be inconsistent as to tine

and date when an incident occurred. In MIler v. Commonweal th,*

the court held that the trial court should have sustai ned
def ense counsel’s objection to simlar evidence of the habit of
a class of individuals:

[A] party cannot introduce evidence of the

habit of a class of individuals either to
prove that another menber of the class acted

4 Ky., 77 S.W3d 566, 572 (2002).



t he sane way under similar circunstances or
to prove that the person was a nenber of

t hat class because he/ she acted the sane way
under simlar circunmstances. (Enphasis
original.)

Al though Ml ler, supra, indicates that a proper objection to

Detective Harris' s testinony should have been sustained, the
question we nust resolve is whether the error was a pal pabl e
one. We cannot conclude that the testinony nmet the standard set
forth in Pace, supra. After review of the evidence in this
case, it is apparent to the court that Detective Harris’'s
general i zati ons about children in sex abuse cases was not so
prejudicial to Canpbell that it affected the outcone of the
proceedi ngs. W are not convinced that the jury was nost
persuaded by one witness’s remark. Wthout going into every
detail of the testinony, we observe that this is one of the few
cases where a sex crine had witnesses present at the time of its
occurrence. Absent a proper objection to the testinony, we do
not find the error rises to the |level required under RCr 10. 26.
Campbel | s defense consisted of proving a schene of
retaliation by the alleged victimis famly. On direct
exam nation, Canpbell denied that she had an affair wi th Gordon
Brum ey but testified that Gordon nmade sexual advances toward
her. To inpeach her testinony, the Commonweal th call ed Gordon

and another witness to testify that there had been sexua



contact between Gordon and Canpbell. W find no error, palpable

or otherwise. As the court in Smith v. Commonweal th,® observed:

[ ne who opens the book on a subject is not

in a position to conplain when his adversary

seeks to read other verses fromthe sane

chapter and page.

The Commonweal th was permitted to ask each of its
wi tnesses called during its case in chief whether their in-court
statenents were consistent with those given out of court.
Detective Harris was also permtted to testify, w thout
objection, that the witnesses’'s statenments given to himwere
consistent with each other. A witness’s prior consistent
statenment admtted to bolster a witness’s credibility can
constitute error.® However, the error, if any, is not one of
constitutional proportions and we find that in this case it does
not warrant reversal under RCr 10. 26.

Canpbel | s contention that the trial judge displayed
bi as agai nst her and counsel by maki ng unfavorable remarks in
front of the jury is neritless. The trial tape reveals that the
trial judge at all tinmes acted with proper judicial decorumwth
respect for all parties and the judicial process.

In addition to allegations against the trial judge,

Campbel | al so accuses the Comonweal th of engaging in

5 Ky., 904 S.W2d 220, 222 (1995).

6 Smith v. Conmonwealth, Ky., 920 S.W2d 514 (1995).




prosecutorial msconduct, both in its closing and in questioning
of wtnesses. Reversal on the basis of prosecutorial m sconduct
is justified only when the all eged m sconduct is so egregious as
to render the trial fundanentally unfair.’” The issues raised
were either unpreserved by contenporaneous objection and do not
rise to the I evel of palpable error or did not render the trial
fundanmental ly unfair.

During the Conmonweal th’s case-in-chief, Aretta
Roberts, the victinm s grandnother, was asked how she felt when
the victimadmtted to the sexual encounter. She responded “I
felt as if he m ght have got a death sentence.” Canpbell’s
attorney i mredi ately approached the bench and requested a
mstrial. The court denied the request and no further renedy
was sought. Canpbell contends that the wi tness’ s statenent
suggested to the jury that Canpbell gave the victima sexually
transmtted di sease. W do not believe that the statenment had
such a literal nmeaning. It is nost logical that the jury sinply
took the statenment as a grandnother’s reaction after [|earning
that her fifteen-year-old grandson had sex with a twenty-one-
year-old woman. A sinple request for an adnonition would have

renoved any possible prejudice feared by Canpbell.® The trial

" Partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996).

& Clay v. Cormonweal th, Ky. App., 867 S.W2d 200, 204 (1993).
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court did not abuse its discretion in refusing to grant a
mstrial.®
We find no nerit to the remaining issues raised. The

judgnment of the trial court is affirned.
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