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McANULTY, JUDGE: Appellant G| Lundy appeals froma judgnment of
the Warren Circuit Court which convicted himof trafficking in
marijuana, five pounds or nore (KRS 218A.1421(4)), and being a
persistent felony offender (PFO in the first degree (KRS
532.080(3)), and sentenced himto 10 years inprisonnment. W now
vacate the decision of the trial court and remand for proceedi ngs
consistent wth this opinion.

In January of 2000, police officers were | ooking for

appellant in an attenpt to execute a warrant for his arrest.



They found himat the apartnent of his girlfriend, Shelley Tabor.
When of ficers approached the residence, appellant attenpted to
slip out a back window. However, an officer apprehended
appel  ant and brought himback into the apartnent. Once there,
appel  ant was placed under arrest and escorted to a police car
wai ti ng outsi de.

According to the officers, appellant was read his
Mranda rights twice at this tine. Meanwhile, other officers had
obt ai ned perm ssion from Tabor to search her vehicles and
apartnent. An officer asked appellant if there was anything they
shoul d know before begi nning the search and, according to the
of ficers, appellant admtted that he had left marijuana in his
girlfriendss car wi thout her know edge. A search of the car did
indeed turn up a large quantity of marijuana, and a search of
Tabor:=s resi dence reveal ed several nmarijuana cigarettes. Tabor
was arrested for possession of marijuana.

Appel  ant was eventually indicted by a grand jury on
t he above-referenced charges. At trial, the Conmonwealth call ed
Tabor as a witness. After she answered sone introductory
guestions, Tabor refused to answer any questions regarding the
marijuana found in her car, or any phone conversations she had
with police. Instead, she asserted her Fifth Anmendnent right
agai nst self-incrimnation. The court threatened Tabor with
contenpt, but ultimately appointed an attorney to represent her,

and excused her until the foll ow ng day.
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When Tabor returned the next day, her attorney inforned
the court that Tabor intended to continue asserting her
privilege. The court directed the Commonweal th to call Tabor
back to the stand. Both parties continued with their
exam nations. Finally, the court declared Tabor to be an
unavai l abl e wi tness, and her taped confession to police was
pl ayed in open court. At the end of the proceedi ngs, appell ant
was convicted and sentenced to 10 years: i nprisonnent.

Appel lant first alleges that the trial court dealt
inproperly with Tabor and her reluctance to testify. The
Commonweal t h di sagrees, claimng that no matter how the tria
court dealt with Tabor, the court:s actions do not anount to
reversible error. W find, however, that the trial court failed
to make a proper inquiry into Tabor’s assertion of constitutiona
immunity in this case, and erred in directing her to take the
stand. Furthernore, we believe it was error to admt her
statenent after she refused to testify. Therefore, we vacate and
remand for a newtrial.

AlI']t is uniformy recognized that it is for the court
and not the witness to say whether refusal to answer is

justified.® Young v. Knight, Ky., 329 S.W2d 195, 201 (1959).

I ndeed, it is incunbent upon the court to conduct a thorough
exam nation of a witness claimng privilege fromself-

incrimnation. As this court has expl ai ned:



If it appears to the court that a responsive
answer to a question propounded woul d furnish
a necessary link in the chain of evidence

whi ch m ght inplicate or convict the wtness,
he may properly claimhis constitutiona

privilege. . . . The particular question
which a witness refuses to answer nmay not be
considered in isolation. |In adjudicating the

right of imunity the court nust be able to
di scern fromthe character of the questions
and the other facts adduced in the case sone
tangi bl e and substantial probability that the
answer of the witness mght help to convict
himof a crine.

Young, supra, at 201 (citations omtted).

Further, this court has clearly set out what a court
must exanine in order to detern ne whether a w tness can

rightfully assert the Fifth Anendnent privilege. |n Conmonwealth

v. Cetty, Ky. App., 610 S.W2d 899 (1980), we wrote:

First, the trial court should endeavor to
make a thorough exam nation of the questions
to be asked to determ ne whether or not
responsi ve answers woul d be incrimnating.
Second, the trial court nust determ ne,
taking into account any peculiar facts known
to it, what crines mght reasonably be
anticipated to be elicited by responsive
answers on the part of the witness claimng
the privilege.

Cetty, supra, at 901

In Onsl ey v. Conmonweal th, Ky., 458 S.W2d 457 (1970),

our Suprene Court reiterated the procedure to be foll owed when a

witness attenpts to assert her or his Fifth Amendnent privil ege.

In regards to a particular witness in that case, the court wote,
The procedure that shoul d have been fol | owed

when Ms. Owsl ey declined to answer questions
on the ground that it was her Fifth Amendnent
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privilege to remain silent was for the judge

to withdraw to his chanbers and there perm:t

Ms. Oansley to state the basis of her

privilege. The judge should have then

decided . . . whether Ms. Ownsley:s refusa

to answer the questions was justified.

Owsl ey, at 462.

There is no evidence in the record that the trial court
conducted any exam nation into Tabor:s ability to assert her
Fifth Amendnent privilege. The videotape record of the tria
shows only that Tabor was called as a witness twice at the
request of the court. Each tine, attorneys told the court that
Tabor planned on asserting her Fifth Arendnent privil ege; each
time she recited that claimon the stand in front of the jury.
The court did not seek to ascertain what types of questions Tabor
woul d refuse to answer; instead, it directed Tabor to take the
stand and required both the prosecuting and defense attorneys to
exam ne her for alnobst ten mnutes, eliciting only her assertion
of her Fifth Anmendnent right. No in canmera hearing was held to
det erm ne how answering those questions could potentially
i ncrimnate Tabor.

The trial court should have foll owed the steps outlined
above in Oasl ey once Tabor elected to assert her Fifth Anendnent
privilege. 1In not doing so, we believe the court commtted

reversible error. Mreover, it was error for the exchange to

t ake place before the jury. W do not find the errors to have



been harm ess. Therefore, we vacate the court:s hol di ng and
remand for a newtrial.

In addition, we are conpelled to point out that it was
erroneous for the Comonwealth to introduce Tabor’'s statenent
after she asserted her right not to testify. To admt the
Wi t ness’ statenent under such circunstances viol ates the
accused’'s Fifth Amendnent right to confront w tnesses agai nst

him Bush v. Comonweal th, Ky., 839 S.W2d 550, 553 (1992).

Since we are remanding this case for a newtrial, we
feel it is necessary to conment on those clains of error in
appel l ant:s brief that we believe nay recur on retrial.

Appel l ant all eges that the trial court conmtted reversible error
when it did not allow defense counsel to question potentia
jurors about penalty ranges during voir dire. A party may voir
dire jurors on their ability to consider the full range of
penalties for each indicted offense, in accordance with the

directives of Lawson v. Commonweal th, Ky., 53 S.W3d 534, 544

(2001).
Appel l ant also clainms the court erred in overruling his
notion to suppress without first holding an evidentiary hearing,

as is mandatory pursuant to RCr 9.78 and MIIls v. Conmmonwealt h,

Ky., 996 S.W2d 473, 480-81 (1999), cert. denied, 528 U.S. 1164,
145 L. Ed.2d 1088, 120 S.Ct. 1182 (2000). The Conmonweal th

concedes that the trial court erred in denying appellant:s notion



wi thout a hearing. On remand, if the sane notion is nmade, an
evidentiary hearing is required under the Rule. MIlls, at 481.

We do not reach the question of whether the trial court
erred in failing to declare a mstrial after a witness testified
to hearsay as to the content of information police received from
a confidential informant. W believe this matter can be dealt
with upon retrial by an appropriate notion in limne, and this
precise issue is unlikely to recur.

Based on the foregoing, we hereby vacate the judgnment

of the trial court and remand for a new trial.
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