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BEFORE: EMBERTON, CHI EF JUDGE; KNOPF AND SCHRODER, JUDGES.
KNOPF, JUDGE: On April 17, 2000, WIlliam Jones entered a plea
of guilty to three counts of sexual abuse in the first degree.?
Prior to sentencing, the trial court directed that a sexual -

of fender risk-assessnent eval uation be prepared. On June 23,
2000, Jones’s counsel requested a continuance and a hearing to

chal l enge the findings in the report. The trial court denied

! KRS 510.110. Sexual abuse in the first degree is a class D felony.
KRS 510.110(2).



the notions and proceeded with the sentencing hearing.?
Thereafter, the court sentenced Jones to a total of fifteen
years. On appeal, Jones argues that the trial court erred in
denying his request for a continuance and for a hearing to
chal | enge the findings of the evaluator in the risk-assessnent
report. Due to statutory changes, we conclude that Jones was
not entitled to a hearing to challenge the risk-assessnent
report. Hence, we affirm

In Hyatt v. Commonweal th,3® the Kentucky Supreme Court

uphel d the constitutionality of the Sexual O fender Registration
Act,* commonly known as "Megan's Law’. But while the Court held
that the registration schenme was not penal in nature, it also
held that it was inperative that counsel have tine to adequately
prepare for the hearing, that the author of the risk-assessnent
report be in attendance at the hearing, and that the sex

of fender be afforded the opportunity to present expert testinony
to rebut the opinions expressed by the author of the risk

assessnent report.®> Later, in Pendleton v. Comonweal th,® the

2 The videotape of the hearing indicates that the trial court del ayed
t he sentencing hearing several hours to allow Jones and his counsel to
review the report.

3 Ky., 72 S.W3d 566 (2002).

4 KRS 17.500, et seq.

> Hyatt, 72 S.W3d at 573, 577.

6 Ky., 83 S.W3d 522 (2002).



Suprene Court added that the due process clauses of the Federa
and Kentucky Constitutions guarantee the right of a defendant to
call witnesses on his behalf. Wile due process rights may be
l[imted in certain proceedings, a defendant is entitled to
notice of the report's contents in order to be able to present
experts to testify during the risk-assessnent hearing.’ Thus,
Jones argues that the trial court abused its discretion when it
denied his notion for a continuance and for a hearing.

In response, the Commpnweal th notes that Hyatt and
Pendl et on were deci ded under the 1998 version of Megan's Law.
During its 2000 session, the General Assenbly made extensive
amendnments to the Act. The 2000 anendnents elimnated the
classification of sexual offenders as high, noderate or |ow risk
for purposes of determining the period of registration. Rather,
the period of time which a convicted sexual offender nust
regi ster is now based solely on the offense for which he or she
was convicted.® Although the Act retains the use of the sexual -
of fender risk-assessnment reports, they are now conducted as part
of a conprehensive pre-sentencing evaluation. The purpose of
such reports are to provide the trial court with a

recommendati on assessing the defendant’s risk of re-commtting a

"1d. at 528

8 KRS 17.520.



sex crinme, the threat which the defendant poses to public

safety, the defendant’s anenability to sex offender treatnent,
and the nature of the required treatment.® In addition, the 2000
amendnents to the Act specifically repealed KRS 17.570, which
provi ded for a sex-offender risk-assessnent hearing, factual
findings by the court designating the defendant’s |evel of risk,
and a right of appeal fromthe order designating the |evel of
risk.

The Commonweal th notes that Jones entered his guilty
plea to the offenses on April 17, 2000 — six days after the
amendnments to the Act took effect. Consequently, the
Commonweal th argues that Jones did not have any right to a
hearing or to an opportunity to challenge the findings in the
ri sk-assessnent report. W agree with the Commonweal th that,
since Jones entered his guilty plea and was sentenced after the
effective date of the 2000 anendnments to the Sexual O fender
Regi stration Act, he was not entitled to the type of hearing
whi ch woul d have been conducted under the 1998 version of the
Act .

As noted above, the current version of Megan's Law
di spenses with the sex-offender risk-assessnent hearing. The

contents of the risk-assessnent report no | onger affect the

® KRS 17.554. See al so KRS 532.050(4).



classification of a defendant under the Act. Likew se, the
trial court no longer has a role in determ ning the period
during which a convicted defendant will be required to register.
The risk assessnent report is still considered by the
trial court as part of the pre-sentencing procedure.® It could
be argued that a defendant has the right under KRS 532.050 to a
hearing to chall enge the conclusions in the risk assessnent
report.'  However, this Court has previously held that KRS
532.050(4) does not permt a defendant to challenge the contents
or conclusions of a risk-assessnent report at the sentencing
hearing. That statute nerely requires the Comonweal th to
furnish the defendant with a copy of the eval uation, which was

done in this case.'® Furthernore, the trial court was not

10 See KRS 532.050(4) .

11 See KRS 532.050(6), which provides:
Bef ore i nposi ng sentence, the court shall advise
the defendant or his counsel of the factual
contents and concl usions of any presentence
i nvestigation or psychiatric exam nations and
afford a fair opportunity and a reasonabl e period
of time, if the defendant so requests, to
controvert them The court shall provide the
def endant' s counsel a copy of the presentence
i nvestigation report. It shall not be necessary
to disclose the sources of confidenti al
i nformati on. (Enphasis added).

12 Berg v. Commonweal th, Ky. App., 20 S.W3d 475, 477-78 (2001). But
see Wodall v. Commnwealth, Ky., 63 S.W3d 104 (2001), in which the
Kent ucky Suprenme Court upheld a trial court’s use of a risk-assessnent
report during sentencing. However, the Court suggested that a

def endant’ s statenments made during the risk-assessnment eval uation can
not be used to establish lack of renorse or the appropriateness of the
penalties fixed by the jury. |d. at 121-22.




required to conduct a Daubert-type hearing to consider the
adm ssibility of risk-assessnent test results in the sentencing
proceedi ng. ** Consequently, we conclude that the trial court did
not abuse its discretion when it denied Jones’ s request for a
conti nuance and for a hearing.

Accordi ngly, the judgnment of conviction by the Laurel

Crcuit Court is affirned.
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