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BEFORE: BARBER, COMBS, AND TACKETT, JUDGES.
TACKETT, JUDGE: This matter is before us on renmand fromthe
Kent ucky Suprene Court, which vacated our prior opinion for

reconsideration in |light of Rogers v. Conmonweal th, Ky., 86

S.W3d 29 (2002), decided after our opinion in this matter was
rendered. Upon consideration of this new authority, we reverse
and remand the matter for new trial.

Jame Smth was convicted of reckless hom cide and
sentenced to five years’ inprisonment in connection with the

death of an infant she was babysitting. The Louisville Police



Depart nent obtained a confession fromSnmth after the detective,
Sergeant Eddi e Payton, led her to believe that she had failed a
pol ygraph exam nati on when she had in fact passed it. Smth
sought, at trial, to introduce this fact, and was prevented from
doing so by the trial court under its interpretation of the

t hen- appl i cable I aw of Conmonwealth v. Hall, Ky. App., 14 S. W 3d

30 (1999). This Court affirmed the decision of the trial court,
but the Kentucky Suprene Court vacated and remanded our opinion
for consideration in light of Rogers, supra.

The Rogers case, which involves a confession obtained
by the sane detective using the sane tactics, held that the
def endant shoul d have been permitted to introduce evidence of
t he circunstances surroundi ng the confession, including the
deceptive tactics used by the police in | eading the defendant to
believe that he had failed a pol ygraph exam nati on when in fact
he had not. The Commonweal th argued in that case, as it argued
in this one, that the |ong-standi ng exclusion of evidence of
pol ygraph exam nati ons shoul d prevent the defense from
i ntroduci ng evidence of the results of the polygraph
exam nation. The Suprene Court, however, clearly states in that
opinion that “the defendant’s right to present a defense trunps
our desire to inoculate trial proceedi ngs agai nst evi dence of

dubi ous scientific value.”



In light of this new authority, we conclude that the
trial court commtted reversible error by preventing Smth from
i ntroduci ng evidence of the circunstances surroundi ng the
confession. W reverse and remand the matter for a newtrial in

accordance with this opinion.
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