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EMBERTON, CHI EF JUDGE. On Septenber 9, 1999, Norwest Bank
M nnesota, N. A, filed a foreclosure action against Darr el
Hurl ey and, with a general denial, Hurley answered on Cctober 5,
1999. On Cctober 12, 1999, Hurley served interrogatories and
request for production of docunments upon Norwest’s counsel.
After Norwest failed to respond to the discovery requests,

Hurl ey noved the court for an order to conpel discovery. Both



parti es appeared at a hearing on January 14, 2000, and Norwest
was ordered to produce the discovery requests wthin ten days.
After Norwest failed to conply with the court’s order, Hurley
noved to dismiss the action with prejudice. Norwest did not
appear at the schedul ed hearing and, on March 20, 2000, the
trial court granted Hurley' s notion and awarded him $750 in
attorney’ s fees.

Norwest filed a notice of appeal on April 20, 2000.

In addition to erroneously stating the date of the order
appeal ed, Norwest’s counsel failed to sign the check tendered as
the filing fee. Because the check was not signed until My 9,
2000, this court held that the notice of appeal was untinely and
di sm ssed the appeal. The Suprene Court granted discretionary
review, and in a published opinion, reversed.! Holding that the
appeal was tinely filed, it remanded the case to this court for
consi deration on the nerits.

The issues raised are whether the circuit court abused
its discretion in dismssing the conplaint wth prejudice and
whet her the court was required to set forth witten findings of
fact. Finding no error, we affirm

Under CR? 37.02 and CR 37.04, failure to tinely respond

to discovery requests can result in dismssal of an action. CQur

1 Norwest Bank Mnnesota, N.A v. Hurley, 103 S.W3d 21 (2003).

2 Kentucky Rules of CGivil Procedure.



standard for review of a decision to inpose sanctions is whether
the circuit court abused its discretion.® Among the factors to
be considered in reviewng the inposition of sanctions for an
abuse of discretion are:

(1) whether the adversary was prejudiced by

the dism ssed party’s failure to cooperate

in discovery, (2) whether the dism ssed

party was warned that failure to cooperate

could lead to dismssal, and (3) whether

| ess drastic sanctions were inposed or

consi dered before disnissal was ordered.*

Hurl ey had an interest in resolving this dispute in a
timely manner. Not only were additional charges and interest
added to the tinme period in which Norwest del ayed the discovery,
but also the courts are aware of the stress and expense of a
prolonged litigation. Certainly, Norwest, through counsel, was
aware that the failure to conply with di scovery requests coul d
result in sanctions. Not only do the civil rules require tinely
conpl i ance, but Norwest failed to tinely follow the court’s
order. Finally, when faced with the notion to dismss, there
again was no response and Norwest failed to appear before the
circuit court. At this point, the circuit court had little
alternative but to dismss the action. It had already

attenpted, through granting additional tinme and scheduling

hearings, to give Norwest the opportunity to avoid di sm ssal.

3 @Geathouse v. Anerican Nat’| Bank and Trust, Ky. App., 796 S.W2d 868
(1990).

4 1d. at 870.



Wt hout any response by Norwest, it chose the only sanction
remai ni ng, di sm ssal

The trial court did not make any specific witten
findings of fact; CR 52.04, however, requires that a judgnent
not be reversed or remanded because of the failure to nmake
findings of fact unless such failure is brought to the attention
of the circuit court by witten request or notion. Norwest nade
no such request, and therefore, any error in the failure to nake
witten findings is waived.

The judgnent is affirned.
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