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BEFORE: BARBER, COVBS, AND McANULTY, JUDGES.

BARBER, JUDGE: This case has been renanded by the Suprenme Court
of Kentucky for our consideration in |ight of the decision in
WIlson v. Lowes Hone Center.! Accordingly, we reverse and
remand.

On or about July 23, 1997, the Appellant, Loretta
Wight (AWight@) filed a charge of discrimnation with the

Louisville & Jefferson County Human Rel ati ons Conmi ssion (At he

1 Ky. App., 75 S.w2d 229 (2001).



Commi ssionf). The conplaint was also automatically filed with
the EEOCC. On Decenber 14, 1998, Wight filed a ARequest for

Wt hdrawal of Charge of Discrimnationi with the Conm ssion.

On Decenber 16, 1998, the Conm ssion issued a ADi sm ssal Order, @
stating that the case was adm nistratively closed. On January
21, 1999, the EEOC issued a ANotice of Right to Sue,@ stating
that it was Aterm nating the processing of this charge, @ and
advising that a lawsuit nust be filed in federal court within 90
days. On February 24, 1999, Wight filed a conplaint in the
Jefferson Circuit Court. By order entered March 15, 2000, the
circuit court entered an order granting sunmary judgrment in favor
of Appell ee, Hi ghland O eaners (AH ghland@). The circuit court

di sm ssed Wight:s action because her initiation of an

adm ni strative proceeding precluded a later circuit court action,
under the rationale of Vaezkoroni v. Dominos Pizza.?

On April 14, 2000, Wight filed a notice of appeal to
this Court. W affirned, based upon Founder v. Cabinet for Human
Resources®. Wi ght sought discretionary review in the Suprene
Court. By order entered June 5, 2002, The Suprene Court vacated
this Court=s Opinion affirm ng and remanded the matter for our
consideration in light of Lowes, supra. Lowes holds that the
doctrine of election of renmedies allows an enpl oyee to w thdraw

his conpl aint before the Kentucky Conm ssion on Human Ri ghts,

2 Ky., 914 S.W2d 341 (1996).

3 Ky. App., 23 S.wW2d 221 (1999).
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prior to a final determnation on the nerits, and to subsequently
file a conplaint in the circuit court. In Lowes, the Court of
Appeal s expl ai ned that:

KRS Chapt er 344 establishes separate avenues

for recovering damages due to civil rights

violations. A party claimng discrimnation
may file a conplaint with the KCHR pursuant

to KRS 344.200 . . . [or] a civil action for
damages in circuit court [pursuant to KRS
344. 200] .

Because KRS Chapter 344 creates two separate
avenues upon which a conpl ai nant may proceed
in an effort to recover damages, another
statute addresses jurisdictional issues . .

[ KRS 344.270] reads: The provisions of KRS
13B. 140 notw t hstandi ng, conmm ssion shall not
take jurisdiction over any claimof an

unl awful practice under this chapter while a
cl ai mof the sanme person seeking relief for
t he sane grievance under KRS 344.450 is
pending. A state court shall not take
jurisdiction over any claimof an unl awf ul
practice under this chapter while a clai mof
the sanme person seeking relief for the sane
gri evance i s pending before the conm ssion.
A final determ nation by a state court or a
final order of the conmm ssion of a claim

al l eging an unl awful practice under KRS

344. 450 shall exclude any ot her

adm ni strative action or proceedi ng brought
in accordance with KRS Chapter 13B by the
sane person based on the sane

gri evance.

At first glance, the Vaezkoroni and Founder

cases appear to . . . resolve this matter in
favor of Lowe's. However, . . . Vaezkoron

. . . was pursued to final determ nation
before that commission. . . . Cearly, the

enpl oyee had conpl etely and unsuccessfully
pursued the adm nistrative avenue of relief
to a final determ nation before pursuing the
judicial avenue. . . . Founder

i nvol ved an enployee who . . . had filed a
civil suit in circuit court while the
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adm ni strative proceedi ngs were
pendi ng.

The facts here present a significantly
different situation fromthose in Vaezkoron
and Founder. In this case, WIson had
nei t her pursued the adm nistrative avenue to
a final determ nation nor was any conpl ai nt
pending with an adm nistrative body. Rather,
his KCHR conpl ai nt had been ordered wi thdrawn
and the EEOC had issued a "Notice of Right to
Sue." Under the doctrine of election of
remedi es, we conclude that the factua
differences in the cases are such that
Wlson's circuit court claimwas not barred.

Assumi ng we are correct in concluding that WIson
had a right to withdraw his claim before the KCHR
prior to a final determ nation on the nerits and
to file a conplaint with the circuit court, there
may be a question concerning how | ong before a
final determ nation WIlson was required to

wi thdraw his claim (Qoviously, a party may not
file a claim proceed to trial or hearing, and
then withdraw the cl ai mbefore the ruling body
issues a final determnation. In this case,

Wl son filed his KCHR conpl aint on March 31

1999, and requested wi thdrawal of it two nonths
|ater. The hearing was scheduled to be held in

| ate Decenber 1999, nearly seven nonths |ater

Al t hough Lowe's had responded to a
docunent /i nformation request and had filed an
answer and anended answer, it was obviously not
prej udi ced by the MAthdramaI of the claim . .
Further, the chairperson of the KCHR gave VVIson
witten consent to withdraw his claimw thout
prejudi ce pursuant to the adm nistrative
regulation. In short, we conclude that WI son

wi thdrew his administrative claimsufficiently
early in the process so as not to prejudice
Lowe's to any significant extent.

Despite our view that WIson shoul d have been
allowed to file his claimin circuit court in

I ight of Kentucky |aw regarding the doctrine of
el ection of renedies and in |light of the factual
differences in this case fromthe Vaezkoroni and
Founder cases, we nust nonet hel ess address

| anguage from each case which appears to favor
Lowe's and the trial court's position. As we
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have noted, in the Vaezkoroni case the Kentucky
Suprene Court stated that"[o]nce any avenue of
relief is chosen, the conplai nant nust follow

t hat avenue through to its final conclusion.”
914 S.W2d at 343. Since the Vaezkoroni case

i nvol ved an enpl oyee who had prosecuted his
clains to the adm nistrative body to a fina
determ nation, that |anguage is clearly dicta.

Simlarly, in the Founder case a panel of this

court stated that "[f]rom our reading of the

| anguage in KRS 344.270 and Vaezkoroni, once a

conplaint is filed wwth the Comm ssion, a

subsequent action in circuit court based on the

same civil rights violation[s] is barred.” .o

Since the enployee's circuit court conplaint in

Founder was barred by KRS 344.270 for |ack of

jurisdiction because the conplaint was still

pending with an adm nistrative body, this | anguage

in the Founder case is also dicta.
Id. at 232-236.

In the case sub judice, Wight did not pursue her
adm nistrative claimto a final conclusion, nor did she have a
pendi ng adm ni strative clai mwhen she filed her conplaint in the
circuit court. Inits notion for sunmary judgnent, Hi ghl and does
not allege that it suffered any prejudice by Wight=s w thdrawa
of her admnistrative claim only that its filing precluded her
frombringing a circuit court action. Accordingly, we conclude
that the circuit court erred in granting Hi ghland=s notion for
summary judgnent. W reverse the Qpinion and Order of the
Jefferson Gircuit Court entered March 15, 2000, and remand for

further proceedings not inconsistent with this Opinion.
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