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BEFORE: COVBS, M LLER, AND SCHRCDER, JUDGES.

M LLER, JUDGE: Ivan Bard brings this appeal froma March 1, 2000
order of the Jefferson Crcuit Court. W affirmin part, and
vacate and remand in part.

In April of 1994, appellant pled guilty to four counts
of third degree rape, seven counts of third degree sodony, one
count of first degree sexual abuse, one count of second degree
sexual abuse, and one count of third degree sexual abuse. In My
of 1994, he was sentenced to a total of ten years: inprisonnent.

I n Decenber of 1999, the Jefferson Crcuit Court



entered an Order For Sex O fender Ri sk Assessnent. Thereupon,
appel l ant chall enged, inter alia, the applicability of the Sex
O fender Registration Act (the Act)(codified as Kentucky Revised
Statutes (KRS) 17.500 et seg.) to him Followng a risk
assessnent hearing, the circuit court entered an Order O Sex

O fender Risk Determ nation finding appellant to be a high risk
sexual offender. This appeal foll ows.

Appel I ant argues that the circuit court erroneously
concl uded that he nust Aregister@ under the Act. Specifically,
appel  ant points out that he was sentenced in May of 1994,
before the effective date of the Act; hence, he believes the Act
i napplicable to him

The Act was originally contained in 1994 Ky. Acts
Chapter 392 (1994 Act), which was entitled AAN ACT relating to
the registration of sexual offenders.@i Section 6 of the 1994
Act, in pertinent part, read:

[T]his Act shall apply to persons convicted

after the effective date of this Act.

(enphasi s added).

Subsequently, the 1994 Act was anended by 1998 Ky. Acts
Chapter 606 (1998 Act), which was entitled AAN ACT relating to
criminal justice matters.§ Section 199 of the 1998 Act!, in

pertinent part, reads:

Yt is an enigma as to why Section 6 of 1994 Ky. Acts
Chapter 392 and Section 199 of the 1998 Ky. Acts Chapter 606 were
not codified in Kentucky Revised Statutes but were rather placed
in Conpilerss notes after the codified sections of the
af orementi oned Acts.



[T] his Act shall apply to persons

i ndi vidual |y sentenced or incarcerated after
the effective date of this Act. (enphasis
added) .

Juxt aposi ng Section 6 of the 1994 Act with Section 199
of the 1998 Act, we nust conclude that Section 199 effectively
repeal ed Section 6. |Indeed, both sections deal with the sane
subject matter, the applicability of the Act, and are clearly

repugnant to each other. See Harco Corporation v. Martin, 271

Ky. 572, 112 S.W2d 693 (1937).

Under Section 6, the 1994 Act applied only to those
i ndi vi dual s Aconvi cted@ upon its effective date. By contrast,
Section 199 expanded the 1998 Act:s grasp to include individuals

Ai ncarcerated@l upon its effective date. W interpret the term

Ai ncarceratedil to nmean sinply being confined to a penal
institution. By utilizing that term we think the |egislature
i ntended that the 1998 Act apply to individuals who were confi ned
in a penal institution upon its effective date. W view Section
199 as effectively expanding the Act=s anbit to include
i ndi vi dual s who were convicted days, nonths, years, or even
decades before its enactnent, but who were confined in a pena
institution upon its effective date. Sinply put, we believe the
1998 Act applies to all individuals confined in a pena
institution upon its effective date.

We are buttressed in our interpretation by Hyatt v.

Commonweal th, Ky., 72 S.W3d 566 (2002). Therein, Hyatt was

sentenced to ten years: i nprisonnent upon second degree rape and
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second degree sodony in 1993. Hyatt argued that Athe Kentucky
Regi stration and Notification Statutes were not intended to apply
to persons who were convicted before July 15, 1994;0 it appears
Hyatt Awas assessed under the 1998 Act.@ 1d. at 571. Al though
this issue was not specifically addressed, the Court,
nevert hel ess, applied the 1998 Act to Hyatt.

In sum we conclude that Section 199 of the 1998 Act
repeal ed Section 6 of the 1994 Act. W interpret Section 199 as
enconpassi ng those individuals confined in a penal institution
upon its effective date. As appellant was confined in a pena
institution upon the effective date of Section 199, we are of the
opi nion that he nust regi ster under the Act.

Appel I ant al so contends that the circuit court
committed error by admtting into evidence his risk assessnent
report.? Specifically, appellant points out that the Aprovider§
or author of the report was not present to testify at his
heari ng, thus rendering the report inadm ssible. W nust agree.

In Hyatt, 72 S.W3d 566, 577, the Court specifically held:
The procedural due process rights of

Hal | were violated at the risk assessnent

heari ng because the author of the report

failed to attend. Consequently, this case is

remanded to the circuit court to conduct an

evidentiary hearing in accordance with the

pre-2000 anmendnents. Such a hearing woul d

requi re the attendance of the author of the

report as well as the right of Hall to cal
expert witnesses to rebut the sane.

2pppel | ant concedes that his remmining argunents were
di sposed of by Hyatt v. Commonweal th, Ky., 72 S.W3d 566 (2002).
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On the authority of Hyatt, we are of the opinion that
the circuit court conmtted error by admtting the report into
evidence. W thus remand this matter to the circuit court to
conduct an evidentiary hearing as required by Hyatt.

For the foregoing reasons, the order of the Jefferson
Crcuit Court is affirmed in part, and vacated and remanded in

part for proceedi ngs consistent with this opinion.
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