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McANULTY, JUDGE: Charles Sinpson appeals froma Fayette Circuit
Court order assessing himas a high risk sex offender. W

affirmin part and vacate and remand in part.

! Senior Status Judge John Wbods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



On Septenber 18, 1990, Charles Sinpson was indicted
for one count of sexual abuse first degree and one count of
sodony first degree. The crimes occurred between 1986 and 1990.
On Novenber 30, 1990, Appellant pleaded guilty but nentally il
to sexual abuse first degree and to an anended charge of sodony
second degree. The Commonweal th recomended a sentence of five
years on the sexual abuse charge and ten years on the sodony
charge. In January, 1991, the circuit court sentenced Appel | ant
to prison for atermof fifteen years.

On January 7, 2000, followi ng a notification of
rel ease fromthe Departnent of Corrections, the circuit court
ordered Appellant to undergo a sex offender risk assessnent
pursuant to KRS 17.570. The circuit court originally schedul ed
the sex offender risk hearing for February 18, 2000, but
continued the hearing until February 28, 2000.

Dr. John Scanish, a certified sexual offender risk
provider for the Departnent of Corrections, testified at the
hearing. Dr. Scanish testified that the three risk assessnent
instrunments he used for testing Appellant all showed Appell ant
to be a noderate risk to reoffend. However, Dr. Scanish
determ ned that Appellant’s assessnent should be high risk
because Appellant admitted to a | ongstandi ng pattern of sexua

of fending and attraction to children.



On February 29, 2000, the circuit court assessed
Appel ant as high risk, precipitating this appeal.

Appel | ant presents three argunents for our review
First, Appellant clains that KRS 17.510, the registration system
for adults who have commtted sex crinmes or crines against
mnors, as applied to Appellant, is an ex post facto | aw
Second, Appellant contends that KRS 17.510, as applied to
Appel lant, is a violation of the double jeopardy clause of the
United States Constitution. Third, Appellant argues that the
circuit court erred by conducting the risk assessnent hearing
and allowi ng the testinony of Dr. Scanish w thout first
conducting a Daubert hearing as requested by Appellant and

required by law. See Daubert v. Merrell Dow Pharmaceutical s,

Inc., 509 U S 579, 113 S. C. 2786, 125 L. Ed. 2d 469 (1993);

Mtchell v. Commonwealth, Ky., 908 S.W2d 100 (1995).

On July 10, 2002, this Court ordered this appeal and
others to be held in abeyance pendi ng the Kentucky Suprene
Court’s ruling relative to the constitutionality of KRS 17.570

and related issues. In Hyatt v. Commonweal th, Ky., 72 S.W3d

566 (2002), our Suprene Court resolved the issues raised by
Appel | ant on appeal .

In Hyatt,

Hyatt sexual |y abused his younger sister
over a period of tine. In 1991, he pled
guilty to one count of first-degree sexua
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abuse and the circuit court sentenced himto
one year in prison. The sentence was
suspended and Hyatt was probated for a
period of three years. After the trial judge
revoked his probation, Hyatt pled guilty to
addi tional charges of second-degree rape and
second- degree sodony. In 1993, the circuit
court sentenced himto five years in prison
on each count to be served consecutively.

On January 11, 1999, the circuit court
ordered Hyatt, an inmate, to undergo a sex
of fender risk assessnent pursuant to KRS
17.570.

Hyatt was represented by counsel at a
heari ng and on the norning of the hearing
the risk assessnent arrived by facsimle and
the circuit court admtted the report. Hyatt
di d not present any evidence to counter the
conclusions of the report and the court
relied on the report exclusively to classify
Hyatt as a high-risk sex offender. Hyatt
appeal ed this classification to the Court of

Appeal s.

The Court of Appeals panel rejected the
constitutional objections of Hyatt to the
statutory system and found that neither
doubl e j eopardy, ex post facto, nor due
process rendered the statute
unconstitutional. The Court of Appeals did
reverse and remand on procedural due process
grounds, holding that Hyatt was entitled to
call expert witnesses and to receive tinely
notice of the Ri sk Assessnent Report.

Id. at 570-71.

The Kentucky Suprenme Court granted discretionary

review and held as foll ows:



It is the decision of this Court that the
opi nion of the Court of Appeals hol ding that
the sex offender classification,

regi stration and notification systemis
constitutional nust be affirned. The
statutes do not anobunt to an ex post facto
viol ation. The registration |aws do not
puni sh sex offenders. They have a regul atory
pur pose only. The di ssem nati on of

i nformati on has never been considered a form
of puni shnment. The Act in question does not

i npose any additional punishnment on Hyatt,
and are not ex post facto | aws under either
the United States Constitution or the

Kent ucky Constitution.

We further agree with the Court of Appeals
that this case should be remanded to the
circuit court because of the untinely
arrival of the R sk Assessment Report. In
addition, we believe the case should be
remanded for the failure of Dr. WAgner to
attend the hearing. The procedural due
process rights of Hyatt were violated at the
ri sk assessnent hearing because the report
arrived too late to provide himw th notice
of its contents, to allow his counsel to
read and consider it and to allow sufficient
time for preparation including the calling
of expert witnesses, if any, to counter the
concl usions of the report. W remand this
case for an evidentiary hearing, in
accordance with the pre-2000 anendnents,

whi ch woul d include the rights to present an
expert w tness.

Id. at 573.

As set out above, in Hyatt, the Kentucky Suprene Court

specifically considered and rejected Appellant’s first argunent
that KRS 17.510, the registration systemfor adults who have

commtted sex crimes or crines against mnors, is an ex post



facto law. The application of the sex offender statutes to
Appel lant is constitutional.

Mor eover, the Kentucky Suprenme Court specifically
consi dered and rejected Appellant’s second argunent that 17.510,
as applied to Appellant, is a violation of the double jeopardy
clause of the United States Constitution. See id. at 580. On
this issue, the Court reasoned as foll ows:

We reject the clainms that the statutes are
unconstitutional because they violate the
princi pl es of double jeopardy. A careful
review of the statutes indicates that the
registration | aws do not expose any

i ndi vidual to doubl e jeopardy when applied
to a crimnal who has already been convicted
of commtting a sex crine. The statutes have
a renedi al purpose and are not excessive
when conpared to that purpose. The statutes
protect the public and aid | aw enforcenent
in nonitoring sex offenders. The fact that
the statutes are intended to deter

reci di vi sm does not warrant decl aring them
unconstitutional as a violation of double

j eopardy principles. The di ssem nation of

i nformati on by whatever neans has not been
consi dered a form of punishnent. The
restrictions inposed on sex offenders are
not conparable in any way to any form of

i ncarceration. The statutes serve a

regul atory purpose.

They [the statutes] do not involve a second
prosecution for the sane offense after
acquittal. They are not a second prosecution
for the same offense after conviction, and
mul ti pl e punishnents for the sane offense
are not involved.

Id. at 580 (internal citations omtted).
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We nove to Appellant’s final argunent that the circuit
court shoul d have conducted a Daubert hearing prior to admtting
the testinmony of Dr. Scanish. Appellant’s concern was that the
scientific evidence presented by Dr. Scanish did not neet the
adm ssibility test of Daubert, 113 S. C. 2786 at 2795-96,
especially in light of the fact that three designated risk
assessnent instrunents determ ned that Appellant posed a
noderate risk to reoffend, yet the doctor’s ultinmate assessnent
was that Appellant was a high risk to reoffend. Accordingly,
Appel | ant requests that this court vacate the findings of the
circuit court and order that a Daubert hearing be held before
any further risk assessnent hearing.

“[A] court of appeals is to apply an abuse-of -

di scretion standard when it ‘reviews a trial court's decision to

admt or exclude expert testinony.’”” Kuhno Tire Co., Ltd. v.

Carm chael, 526 U. S. 137, 119 S. . 1167, 1176, 143 L. Ed. 2d

238 (1999) (citing CGeneral Elec. Co. v. Joiner, 522 U S. 136,

118 S. . 512, 139 L. Ed. 2d 508). Thus, we are left with the
guestion of whether the circuit court abused its discretion in
failing to hold a Daubert hearing prior to assessing Appel |l ant
as high risk when Appellant specifically requested such a

heari ng.



“The test for abuse of discretion is whether the trial
judge’ s decision was arbitrary, unreasonable, unfair, or

unsupported by sound |l egal principles.” Goodyear Tire & Rubber

Co. v. Thonpson, Ky., 11 S.W3d 575, 581 (2000). In this case,

Appel l ant was to be released fromprison on March 1, 2000. On
January 7, 2000, following a notification of release fromthe
Departnment of Corrections, the circuit court ordered Appell ant
to undergo a sex offender risk assessnent pursuant to KRS
17.570, as in effect fromJanuary 15, 1999 to July 14, 2000.

The court clerk entered the risk assessnent report on
February 10, 2000. On February 16, 2000, counsel for Appell ant
filed a notion to exclude the testinmony of Dr. Scanish, the
psychol ogi st who perfornmed the risk assessnent, and requested a
Daubert heari ng.

The circuit court originally schedul ed the sex
of fender risk hearing for February 18, 2000; however, the court
continued the hearing until February 25, 2000, to all ow counse
for Appellant to procure an expert to testify on the reliability
of the risk assessnent nethods used to evaluate Appellant. On
February 25, 2000, Appellant’s counsel infornmed the court that
t hey had contacted a nunber of individuals to testify regarding
t he net hodol ogy, but those potential experts could not be ready

on the notice given. Appellant’s counsel objected to the court



hol ding the risk assessnent hearing prior to any Daubert
heari ng.

The court took the issues raised by Appellant under
advi senent, but set the risk assessnment hearing for February 28,
2000, because Appell ant was schedul ed to be rel eased on March 1,
2000. The trial court advised Appellant that KRS 17.570, the
statute governing risk assessnment proceedi ngs at that tine,
required the trial court to conduct a hearing prior to the sex
of fender’s release to determ ne the sex offender’s risk |evel.
However, KRS 17.570 al so nmandated that the court allow the sex
of fender to appear at the risk assessnent hearing and be heard.
In addition, KRS 17.570 required the court to revi ew any
materials submtted by the sex offender prior to making its risk
assessnent determ nati on.

On February 28, 2000, the court ordered the parties to
go forward on the risk assessnent. Wen counsel for Appell ant
attenpted on cross exam nation to question Dr. Scani sh on the
reliability of the instrunents used, Dr. Scanish replied that he
was not prepared to discuss Daubert matters that day. After
hearing the testinony of Dr. Scanish, the court assessed
Appel lant as a high risk. A high risk assessnent required
Appel lant to register as a sex offender for his lifetinme, while

a noderate risk assessnment would have only required Appellant to



regi ster for 10 years. See KRS 17.520, as in effect from
January 15, 1999 to April 11, 2000.

We believe that Appellant’s procedural due process
rights were viol ated because Appel |l ant requested and was
entitled to a Daubert hearing prior to the risk assessnent
hearing. See Hyatt, 72 S W3d at 573. In other words,
Appel l ant was entitled to be heard. Appellant should have been
all owed to subnmit evidence challenging the reliability of the
assessnent nethods prior to the court’s determnation of his
risk level. Since the Appellant could not present an expert
prior to his originally schedul ed rel ease date, the court could
have continued the risk assessnent hearing and required the
Appel lant to register his address with probation and parole in
the interim

In concluding that Appellant was entitled to a Daubert
heari ng, we acknow edge that a trial court is not required in
all circunstances to have a Daubert hearing; however, in those
ci rcunst ances where it does not conduct a hearing, a court nust
be able to rely on sone basis that the theory or technique (1)
is generally accepted in the scientific conmunity; (2) can be
and has been tested; (3) has been subjected to peer review and
publication; or, (4) with respect to a particular technique,
does not have a known high rate of error. See Hyatt, 72 S. W 3d

at 575; Nelson v. Tennessee Gas Pipeline Co., 243 F.3d 244, 248-
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49 (6'" Gr. 2001); Goodyear Tire, 11 S.W3d at 578-79 (2000).

In this case, the trial court had no such basis for admtting
the testinmony without a Daubert hearing. |In fact, the tria
court agreed that a hearing was necessary, yet did not conduct
one because Appell ant was schedul ed to be rel eased from prison
prior to the tinme the hearing could be schedul ed. Thus,
Appel I ant shoul d be permtted to present evidence in support of
his beliefs that the tests are unreliable and further challenge
Dr. Scanish’s concl usion that Appellant was a high risk sex

of f ender.

Accordingly, we vacate and remand this case for an
evidentiary hearing, in accordance with the pre-2000 anendnents,
whi ch woul d include the right to present an expert witness to
testify on the reliability of the instruments as well as refute

Dr. Scanish’s testinony.
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