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BEFORE: EMBERTQN, CH EF JUDGE; BARBER AND COMBS, JUDGES.
EMBERTON, CHI EF JUDGE. Brian Frazer pleaded guilty to three
counts of sodony in the third degree and was sentenced to five
years’ inmprisonment. Pursuant to KRS' 17.570, the trial court
conducted a risk determ nation hearing after which the trial
court found himto be a “high risk offender.” This appeal

f ol | owed.

! Kentucky Revised Statutes.



Frazer contends that, since the only evidence
i ntroduced during the hearing was that he is a “noderate risk”
of fender, the trial court’s finding is not based on substantia
evi dence. He maintains that unless there is sone show ng that
the certified provider is not properly certified or did not
properly performthe evaluation, the trial court is bound by the
provider’s evaluation. The applicable version of KRS 17.570(3)
provi des:

I n maki ng the determ nation of ri sk,

t he sentencing court shall reviewthe

recommendati ons of the certified provider

along with any statenment by a victimor

victinms and any materials submtted by the

sex of f ender.

Under the statute, the court is not bound by the
provider’s report but is permtted to review other factors such
as the victinis statenent and the presence, or absence, of any
mtigating factors. The trial court noted that Frazer abused
his stepson for approximately thirteen years and has a history
of devi ant sexual behavior. The court also noted that Frazer
has repeatedly failed to conplete sex of fender treatnent
progranms offered. There was nore than substantial evidence to
support the trial court’s finding that Frazer is a high risk
of f ender .

The evaluator did not testify at the hearing; Frazer,

however, did not object to her absence, so if we are to review



the issue it must be pursuant to RCr? 10.26. In Hyatt v.

Commonweal th, ® the court held that the defendant’s due process

rights were violated because the author of the report failed to
attend. However, in that case, Hyatt properly objected to the
adm ssion of the report. Under RCr 10.26, review of unpreserved
errors is warranted only where the substantial rights of the
def endant have been prejudiced so that there is a substantia
possibility that the result woul d have been different.*
Constitutional rights are subject to waiver if the defendant
fails to properly object.?®

Frazer fails to identify what, if any, facts would
have been devel oped that m ght have changed the result reached
had the report provider testified. He does not question the
accuracy of the report, but to the contrary, argues it was
correct and should have been followed by the trial court.
Al though Hyatt requires that the provider attend the hearing, in
this case the failure of the provider to testify did not affect
the trial court’s decision. Under RCr 10.26 such failure is not

reversible error.
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Frazer’s remai ning contention that KRS 17.570 is

unconstitutional was addressed and rejected in Hyatt, supra.

The order of the Boone Circuit Court is affirned.
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