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BEFORE: DYCHE AND McANULTY, JUDGES; AND POTTER, SPECI AL JUDGE.‘!

DYCHE, JUDGE. Todd Ray entered a plea of guilty to third degree
rape on April 19, 1999. The Kenton Crcuit Court ordered a risk
assessment hearing be held prior to sentencing. Ray successfully
noved the trial court for expert wtness funds, and enployed Dr.

Eric Drogan to prepare an independent report. However, the trial

court would not allow the further expense of Drogan appearing at

! Senior Status Judge John Woods Potter sitting as Special Judge
by Assignnment of the Chief Justice pursuant to Section 110(5)(b) of
t he Kentucky Constitution.



the risk assessnent hearing, held on Septenber 16, 1999, for
pur poses of testifying or aiding counsel in cross-exani nation.
Ray was assessed as a noderate risk offender and sentenced to
five years, probated for five years. Ray appeals.

Ray first argues that the trial
court erred in ordering that he be subjected to a risk assessnent
as he did not fit the statutory definition of “sex offender.”

Kent ucky Revised Statute (KRS) 17.550(2). Ray insists that the
trial court nust nake the threshold finding that, not only does a
def endant need to commt a sexual crine, but that he also be a

sexual offender, viz., that he suffer “from a behavi ora

abnormality or personality disorder characterized by a pattern of
repetitive conpul sive behavior that makes the of fender a threat
to public safety.”

W agree with the trial court and the Commonweal t h t hat
the statute was never intended to be interpreted in this way.
The threshold finding before hol ding an assessnment heari ng woul d
be whet her the defendant has comm tted a sexual crine.
O herwi se, as the Commonweal th points out, there would be no
necessity for the later risk assessnent hearing. Rape in the
third degree qualifies as a sexual crinme, and the trial court
correctly ordered the risk assessnment heari ng.

More troubl esonme, though, is the issue of expert

W t ness assistance to the defense. Ray successfully noved the



court for expert witness fees. However, the trial court stopped
short of authorizing paynment for the hired psychol ogi st to be
present at the hearing. Mreover, the record indicates that
Ray’ s expert was never provided a copy of the risk assessnent
eval uation report. And counsel, although permtted to briefly
review the contents of the report, was denied his own copy and
was thus hanpered in his efforts to properly prepare for the

hearing. Hyatt v. Commonweal th, Ky., 72 S.W3d 566 (2000),

recogni zed the right to present an expert witness to “counter the
conclusions of the [risk assessnent] report.” |d. at 573; see

al so Pendl eton v. Commonwealth, Ky., 83 S.W3d 522, 528 (2002).

Accordingly, we affirmin part and remand in part for

proceedi ngs not inconsistent with this opinion.
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