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BEFORE: EMBERTON, CHI EF JUDGE, DYCHE AND M LLER', JUDGES

EMBERTON, CHI EF JUDGE: This case has been abated pendi ng

resol ution by the Kentucky Suprenme Court of issues related to the
constitutionality of the Kentucky Sex O fender Registration
statutes.® Because the recent Supreme Court opinion of Hyatt v.

Commonweal th, ® i s dispositive of Perkins's contention that the

sex offender registration legislation is unconstitutional as

applied to him we need only address the question of whether

' Judge M1ler concurred in this opinion prior to his

retirement effective January 1, 2003.

2 Kentucky Revised Statutes (KRS) 17.500 to 17.578.

3

Ky., 72 S.W3d 566 (2002).



Perkins was entitled to funds for an independent expert in
preparation for his risk assessnent heari ng.

Al t hough Hyatt enphasizes that Athe designation of
sexual predator is not a sentence or a punishnent but sinply a
status resulting froma conviction of a sex crinmefl and that the
regi stration statutes have a purely regul atory purpose, the court
neverthel ess made clear that certain due process rights attach to
the risk assessnent hearing:

We further agree with the Court of
Appeal s that this case should be remanded to
the circuit court because of the untinely
arrival of the R sk Assessnment Report. In
addition, we believe the case should be
remanded for the failure of Dr. Wagner to
attend the hearing. The procedural due
process rights of Hyatt were violated at the
ri sk assessnment hearing because the report
arrived too late to provide himw th notice
of its contents, to allow his counsel to read
and consider it and to allow sufficient tine
for preparation including the calling of
expert witnesses, if any, to counter the
concl usions of the report.® (Enphasis
added) .

It seens to us that the right to call expert w tnesses
to counter the conclusions of the report would be a nullity in
t he case of indigent defendants if funds to hire such an expert
were not provided. Because our Suprene Court saw fit to
specifically identify the right to call experts at the hearing as
a conponent of procedural due process, we feel conpelled to
concl ude that such a right necessarily includes provision of

funds reasonably sufficient to obtain expert testinony simlar to

4 72 S.W3d at 573.



t hat obtai ned by defendants capable of hiring such experts at
their own expense.®

This case is therefore remanded to the Fayette Circuit
Court for a determ nation of whether appellant fits the criteria
for provision of such funds and thereafter further proceedings

consistent wwth this opinion and with Hyatt, supra.
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