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DYCHE, JUDGE. In 1997 Patricia Durham was indicted for Assault
in the First Degree after she ran over her nephew in her car.
At trial Durhamtestified that she intentionally assaulted the
victi m because she feared that he woul d shoot her or her
boyfriend. The trial court denied Durham s requested

instructions on self-protection! and protection of another?

! KRS 503. 050 provides, in pertinent part:



because the victimwas unarned and because Durhani s boyfriend
was not in the vicinity at the tinme of the assault. The jury
convi cted Durham of Assault in the Second Degree.

We affirmed on direct appeal (No. 1999- CA-002631- MR
rel eased January 12, 2001), holding that the trial court did not
err in refusing Durham s requested instructions. On notion for
di scretionary review (wherein Durhamindi cated that she had been
granted shock probation while her original appeal was pending),
t he Kentucky Suprene Court vacated and renmanded our deci sion
(No. 2001-SC-0116-D, entered Septenber 20, 2001), for
consideration of this matter in light of its ruling in

Commonweal th v. Hager, Ky., 41 S.W3d 828 (2001).

Hager revisited the issue of inperfect self-defense
clainms, holding that, under its facts, the defendant was

entitled to the requested jury instructions under KRS 503.120.3

(1) The use of physical force by a defendant upon another person is
justifiable when the defendant believes that such force is necessary
to protect hinself against the use or inmmnent use of unlawful
physi cal force by the other person.

(2) The use of deadly physical force by a defendant upon another person is
justifiable under subsection (1) only when the defendant believes that
such force is necessary to protect hinmself against death, serious
physi cal injury, kidnapping, or sexual intercourse conpelled by force
or threat.

2 1n order to protect another, “[u]nder the circunmstances as the defendant
believes themto be, the person whom he seeks to protect would hinself have
been justified under KRS 503.050 . . . in using such protection.” KRS

503. 070( 1) (b).

3 KRS 503.120(1) states: “Wen the defendant believes that the use of force
upon or toward the person of another is necessary for any of the purposes for
whi ch such belief would establish a justification under KRS 503.050 to

503. 110 but the defendant is wanton or reckless in believing the use of any
force, or the degree of force used, to be necessary or in acquiring or
failing to acquire any know edge or belief which is material to the
justifiability of his use of force, the justification afforded by those
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And | ater, in H ggs v. Coomonwealth, Ky., 59 S.W3d 886, at 889-

90 (2001), our Suprene Court stated: “Even if a defendant is
m staken in his subjective belief, he is still entitled to the
defense of self-protection, subject only to the wanton or
reckl ess belief qualification described in KRS 503.120(1)."

Even under the newer case law, Durhamis stil
required to prove that the victimwas using or threatening to
use vi ol ence agai nst her or her boyfriend. KRS 503.150(1). Her
boyfri end was nowhere in sight, a fact which she acknow edged.
Dur ham al so conceded that she had to swerve onto the shoul der of
the road in order to strike the victim The trial court
properly refused Durhanis requested instructions. Mreover, no
instructions regarding inperfect justification (KRS 503.120)
were requested by Durham indicating that her theory of defense
was that her subjective belief in self-protection and protection
of her boyfriend was reasonabl e.

The judgnent of the Casey Circuit Court is affirned.

ALL CONCUR

sections is unavailable in a prosecution for an offense for whi ch wantonness
or reckl essness, as the case may be, suffices to establish culpability.”
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