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BEFORE: BARBER, DYCHE AND GUI DUGLI, JUDGES.

BARBER, JUDGE: Appellant Marion Pendl et on appeal s the decision
of the Jefferson Crcuit Court classifying himas a high risk
of fender followng a Sex O fender Ri sk Assessnent.

Pendl et on pl eaded guilty to one count of first degree
rape in 1992, and was sentenced to serve ten years. He was
schedul ed for rel ease on August 1, 1999. Pursuant to KRS 17.500,
et seq., a risk assessnent hearing was held. At the hearing, the
Conmmonweal th presented a sex offender risk assessment report.

Fol Il owi ng the hearing, the Jefferson Circuit Court found that



Pendl eton was at a high risk for re-offending. Pendleton argues
that this finding was constitutionally and statutorily
inmperm ssible, and in error. W affirmthe trial court’s ruling.

Pendl eton clains that the circuit court did not have
jurisdiction to conduct the risk assessnent, as it had | ost
jurisdiction after sentencing. Pendleton argues that the Cenera
Assenbly did not have the authority to permt reopening of
crimnal cases. KRS 17.570, in effect at the tine of the
hearing, expressly provided the circuit court with such
jurisdiction. Id., at subsections (1), (3), (6) and (8). The
hearing was held in accordance with applicable aw. W affirm
the right of the trial court to conduct the hearing in accordance
with the statutory directive.

Pendl eton asserts that the sex offender registration
and notification laws apply only to those of fenders incarcerated
after January 1, 1999, which was the effective date of the |aw.
Pendl eton argues that retroactive application of the lawis ex

post facto, and therefore unconstitutional. |In Hyatt v.

Commonweal th, Ky., 72 S.W3d 566 (2002), the Kentucky Suprene

Court found that retroactive application of the |aw was
constitutional. Pendl eton’s other clainms of constitutional error

were simlarly addressed in Hyatt, supra. W affirmthe circuit

court’s rulings on these issues.



Lastly, Pendleton clains that use of the sex offender
report was inappropriate in the absence of the author of the
report. Dr. WAgner, the witness before the court had revi ewed
the test data contained in the report, confirnmed that Pendl eton

had been tested, and signed off on the report. In Hyatt, supra.,

the Suprene Court held that the author of a sex offender risk
report nust be present to authenticate the report and be cross-
exam ned regarding its contents. Therefore, Pendleton is

entitled to a new hearing in conpliance with Hyatt.
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