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McANULTY, JUDGE: Barry Bussell appeals the Christian Crcuit
Court’s denial of his notion to vacate and set aside judgnment
and appoi nt counsel under RCr! 11.42 and his suppl emental notion
to the original RCr 11.42 notion. W affirm
The Commonweal t h charged Appellant with attenpted
murder, assault fourth degree, two counts of theft by unlawful

di sposition over $300, and crimnminal mschief second degree,

! Rul es of Criminal Procedure.



after appellant conmtted a nunber of crimnal acts in Christian
County, Kentucky in May of 1995. On January 16, 1996, Appell ant
entered a plea of guilty to the amended charges of wanton
endangernment (5 years), crimnal mschief first degree (2%
years), and theft by unlawful taking under $300 (12 nonths),
with the initial recommendati on being that Appellant serve five
years. The Christian GCrcuit Court accepted the plea and
schedul ed the sentencing hearing for March 6, 1996. The court
rel eased Appellant on his own recogni zance until the sentencing
heari ng.

Appel lant failed to appear for sentencing and had to
be rearrested, therefore, the Comobnweal th placed an additiona
charge of bail junping first degree against him Appell ant
pl eaded guilty to the additional charge of bail junping first
degree on July 3, 1996.

On July 3, 1996, the Court sentenced appellant to five
years on wanton endangernent first degree, two and one-half
years on crimnal mschief first degree, twelve nonths
concurrent on theft by unlawful taking under $300 and one year
on bail junping first degree to be served consecutively to the
original charges, for a total sentence of eight and one-half
years.

After his sentencing, Appellant filed a pro se request

for RCr 11.42 relief. The circuit court denied the notion.



Appel I ant’ s counsel fromthe Departnent of Public Advocacy
suppl emented Appellant’s request for RCr 11.42 relief and
requested an evidentiary hearing. The circuit court also denied
this nmotion and request for an evidentiary hearing. This appea
fol | oned.

Appel | ant presents three clains for our review
First, Appellant clains the trial court erred in denying his RCr
11. 42 notion when his counsel provided ineffective assistance.
Second, Appellant clains his guilty plea was not nade in a
knowi ng and intelligent manner. Finally, Appellant clains the
trial court erred in denying his request for an evidentiary
hearing to establish proof of his clains.

Appel I ant al |l eges that he was denied constitutionally
effective assistance of counsel. The test for proving

i neffecti ve assi stance of counsel is set out in Strickland v.

Washi ngton, 466 U. S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674

(1984). The Strickland test requires Appellant to showtria

counsel s performance was deficient, and this deficient

performance prejudiced his defense. Strickland, 466 U S. at

687, accord Gll v. Commonwealth, Ky., 702 S.W2d 37 (1985).

The two-prong Strickland test also applies to

chal l enges to guilty pleas based on ineffective assistance of

counsel. See H Il v. Lockhart, 474 U S. 52, 106 S. C. 366 , 88

L. Ed. 2d 203, 210 (1985). Appellant nmust show the attorney’s
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performance was deficient and the attorney’s ineffective
performance affected the outconme of the plea process. See id.
“I'n other words, in order to satisfy the *‘prejudice’

requi renent, the defendant nust show that there is a reasonabl e
probability that, but for counsel’s errors, he would not have
pl eaded guilty and woul d have insisted on going to trial.” Id;

Sparks v. Commonweal th, Ky. App., 721 S.W2d 726, 728 (1986).

Appel I ant supports his claimfor ineffective
assi stance of counsel wth the assertions that his trial counsel
advised himto enter a plea w thout making a proper factual
investigation to explore any defenses. Appellant also alleges
that his trial counsel failed to properly advise himabout the
offer he received and failed to all ow adequate tine to ensure
t hat Appel |l ant understood the plea agreenent as it was conmtted
to witing. |In particular, Appellant’s understanding of the
anount of tinme he would have to serve differs significantly from
that which he is actually serving. Moreover, Appellant’s
attorney was not present during sentencing and Appel |l ant
bel i eves that any differences in sentencing may have been
di scovered if his attorney was present.

Appel | ant makes no specific assertions of error or
hints of what defense or defenses he m ght have had. It seens
t hat Appel | ant expected his attorney to read his mnd. He does

not allege that he ever told his attorney that he did not
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under st and what was happeni ng or that he infornmed his attorney
of any facts which mght assist himin a defense. Moreover,
Appel | ant has never expressed his understanding of what his
sentence woul d be so that we have an idea of how significantly
it differs. Wthout nore, we find that the record refutes
Appel lant’s clainms that his representation was deficient, thus

the first prong of the Strickland test is not satisfied.

Specifically, the record reflects that on May 8, 1995,
three individuals, including defendant’s nother, nanmed Appel | ant
in three crimnal conplaints alleging that, anong ot her charges,
Appel I ant broke into a van, struck one conplainant with a
pistol, then fired at her three tinmes in an attenpt to kill her,
and finally sold his nother’s car with the intent to permanently
deprive her of it. On January 2, 1996, Appellant’s attorney,
James Carter, noticed a notion to reduce bond set for January
16, 1996. On January 16, 1996, Appellant signed a Mdtion to
Enter a GQuilty Plea. The Quilty Plea referred to the
Commonweal th’s Offer on Plea of Guilty which |isted the anmended
charges and the sentencing recommendati ons as follows: wanton
endangernment first degree (5 years); crimnal mschief first
degree (2 Y% years); and theft by unlawful taking under $300 (12
nonths). Appellant signed this offer. The offer did not
speci fy whether the sentences were to run concurrently or

consecutively. In addition, Appellant was to pay $1,180.92 to
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Terry and Sharon Collins at or before the sentencing hearing as
restitution for damage caused by himto their van. At the
request of Appellant’s attorney, the court set the sentencing
hearing for March 6, 1996, to all ow Appellant sone additiona
time to obtain the restitution anmount.

Appel lant failed to appear at the sentencing hearing
on March 6, 1996. The Trigg County Sheriff’s Departnent
arrested Appellant on May 9, 1996. On July 3, 1996, Appell ant
pl eaded guilty to the additional charge of bail junping first
degree for which the Comopnweal th recomended a sentence of one
year to run consecutive with the earlier charges. Consequently,
in the court’s sentencing order dated July 9, 1996, the court
sentenced Appellant to bail junping first degree (1 year),
maki ng Appellant’s total sentence for the two indictnents 8 %
years (5 years on wanton endangernent first degree, 2 Y2years on
crimnal mschief first degree to run consecutively with the
want on endanger nent charge, 12 nonths in the county jail on
theft by unlawful taking under $300 to run concurrently with the
foregoing, and 1 year to bail junping first degree to run
consecutively with the original indictnent). Al though it was
not the sanme person that represented Appellant in January,
Appel I ant was represented by counsel at the July 3, 1996,
sentenci ng hearing. Throughout the proceedi ngs, Appell ant

acknow edged that he had been represented by conpetent counsel,
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and he understood the nature of the proceedings and all the
matters contained in the docunents he signed.
Because we find that Appellant failed to neet the

first prong of the Strickland test, there is no need to anal yze

whet her he net the second prong.

We nove to Appellant’s claimthat his guilty plea was
not made in a know ng and intelligent manner because he did not
understand that his plea agreenment was for 8 %% years and his

counsel failed to informhimof the correct |laws and penalties

to which he was subject. “The validity of a guilty plea depends
‘upon the particular facts and circunstances . . . including the
background, experience and conduct of the accused.’ In other

words, the validity of a guilty plea is determ ned not by
reference to sonme nmagic incantation recited at the tine it is
taken but fromthe totality of the circunstances surrounding

it.” Kotas v. Commonweal th, Ky., 565 S.W2d 445, 447 (1978)

(internal citations omtted).

Appel | ant signed both of the Commonwealth’s offers of
January 16, 1996, and July 3, 1996, and both of his notions to
enter guilty pleas, as did Appellant’s attorney. On January 16,
1996, the trial court entered into a colloquy wth Appell ant
pertaining to his guilty plea on the charges of wanton
endangernment first degree, crimnal mschief first degree and

theft by unlawful taking under $300. |In response to the court’s
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guestions, Appellant acknow edged that his attorney had
explained his guilty plea to himand that he signed the plea
voluntarily. By entering a plea of guilty, Appellant was aware
that he was giving up his right to trial by jury and right to
Cross-exam ne wi tnesses. Further, Appellant acknow edged his
under standi ng that the court was not bound by the plea agreenent
and coul d choose to give Appellant the maxi mum sentence al | owed
by the law for the charges to which he was pleading guilty.
Appel I ant responded that his plea was not notivated by threats
or promses. At the conclusion of the colloquy on January 16,
1996, the court made a finding of fact that the Appellant gave
his plea willingly, freely, voluntarily and intelligently.

When Appel | ant appeared before the court again on July
3, 1996, the court advised Appellant as foll ows:

The court has consi dered probation,
probation with conditional discharge and
alternative sentencing, but they are not
granted. The court is of the opinion that

it would unduly depreciate the seriousness
of this.these crimes to grant probation or
condi tional discharge at this tine.
Therefore, no sufficient cause having been
shown why judgnment shoul d not be entered and
sentence inposed, it is hereby adjudged that
the defendant is guilty of the crine of
want on endangernent first degree. |
sentence himto 5 years in the penitentiary
on this charge. He is guilty of crimna

m schief first degree. | sentence himto 2 %
years in the penitentiary on this charge to
run consecutive to the wanton endanger ment
felony. He is guilty of theft by unlaw ul

t aki ng under $300. | sentence himto 12



nonths in the county jail to run concurrent,
for a total of 7 % years.

After the court announced Appellant’s sentence,

Appel  ant’ s counsel requested that Appellant be allowed to serve
his time in the auxiliary jail because Appellant had sone

medi cal issues of which Appellant had advised his attorney
earlier that norning. At that point, Appellant interjected and
said that he was suing the jail because he felt he had not been
treated right.

Considering the totality of the circunstances and the
background, experience and conduct of the Appellant, we find
that his guilty plea was nmade in a knowi ng and intelligent
manner. The court conducted a clear |ine of questioning of
Appel l ant. Moreover, the sentence was announced in specific and
under standabl e terns. These were not Appellant’s first
encounters with the crimnal justice systemas he al so
acknow edged to the court. Finally, the record reflects that
Appel | ant established a dialogue with his attorney, at |east on
such matters as the tinme frame for paying the restitution anount
and the conditions at the county jail. For that matter, the
Appel | ant even established a dialogue with the court when he
said he felt he had not been treated right at the jail. This
i ndi cates that Appellant was not afraid to speak up, fully

under st ood the proceedi ngs agai nst hi mand conprehended the



sentence that the court announced to him including the denial
of probation.

Appellant’s final claimis the trial court erred in
denying his request for an evidentiary hearing to establish
proof of his clainms. An evidentiary hearing is required if
there is a “material issue of fact that cannot be conclusively
resolved, i.e., conclusively proved or disproved, by an

exam nation of the record.” Fraser v. Comonweal th, Ky., 59

S.W3d 448, 452 (2001). In support of Appellant’s claim
Appel | ant argues that he was entitled to an evidentiary hearing
because he raised i ssues regarding the voluntariness of the plea
and the effectiveness of his counsel. However, as discussed in
detail above, our exam nation of the record establishes that
Appel lant’ s plea was voluntarily entered, and he received

ef fective assistance of counsel. As Appellant offers no other

i ssues of fact in support of his claim we affirmthe trial

court’s denial of Appellant’s request for an evidentiary

heari ng.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
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