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JOHNSON, JUDGE: Danny Craig has appealed froma final judgnent
and sentence of the Greenup Circuit Court entered on May 27,
1999, which pursuant to a jury verdict found Craig guilty of

2 and followed the jury’s recomendation and

fl agrant nonsupport,
sentenced Craig to 23 nonths’ inprisonnent. Having concl uded
that the trial court did not err in denying Craig’s notions for

a directed verdict of acquittal, we affirm

! This opinion was prepared and concurred in prior to Judge Paisley’s
retirement effective Decenber 1, 2003.

2 Kent ucky Revised Statutes (KRS) 530.050(2). Flagrant nonsupport is a C ass
D fel ony.



Danny Craig enlisted in the United States Arny in
1982, and served four years on active duty. During the latter
part of 1986, Craig began dating Kathy Thonpson and shortly
thereafter, they began living together. On August 1, 1988, the
couple’s child was born, Danny Ray Craig, Il. During the early
part of 1991, Craig was called up fromactive reserve status to
serve in Qperation Desert Stormin lraq. After returning from
Iraq, Craig and Thonpson were married. 3

The marriage lasted | ess than one year and a decree of
di ssolution of marriage was entered by the G eenup Grcuit Court
on Decenber 23, 1992. As part of the decree, Craig was ordered
to pay Thonpson $129.00 per nonth in child support.
Approxi mately one year later, on Decenber 14, 1993, the tria
court found that Craig had failed to make any child support
paynents between January 1993, and Oct ober 1993, and that he
owed $1,290.00 in arrearages. Craig was ordered to make his
regul ar child support paynents to Thonpson of $129.00 per nonth
and to pay an additional $64.50 per nonth in arrearages.

According to the trial testinony of Renee Mtchell, an
enpl oyee of the Geenup Child Support O fice, as of Novenber 20,
1998, Craig had failed to nmake any child support paynents and
his arrearages had grown to $4,677.29. On Decenber 17, 1998,

Craig was indicted by a Greenup County grand jury on one count

3 The exact date of the marriage is not clear fromthe record.
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of flagrant nonsupport. Craig entered a plea of not guilty and
the case proceeded to trial.

Ajury trial was held on May 10, 1999. At the close
of the Conmmonweal th’s proof and at the close of all proof, Craig
moved the trial court for a directed verdict of acquittal, which
was denied. The jury found Craig guilty of flagrant nonsupport
and recomrended a sentence of 23 nonths’ inprisonnent. On May
27, 1999, after a pre-sentence investigation had been conpl et ed,
the trial court followed the jury s recommendati on and sent enced
Craig to 23 nonths’ inprisonment.* This appeal followed.

Craig clains that the trial court erred by denying his
notions for a directed verdict of acquittal. Specifically,
Crai g argues:

KRS 530. 050 posits as a[n] essential elenment

that the [d] efendant nust be able to

“reasonably provide” the support he is

charged with not providing. It follows that

in any [f]lagrant [n]on-support case, KRS

530. 050(2)° requires that the Comonweal th

provi de evi dence that the [d]efendant can

“reasonably provide” support. If the
Commonweal th fails in its burden on that

4 Although Craig filed a tinely notice of appeal, the record shows that
pursuant to orders of this Court, Craig was given three extensions of tinme to
file his brief and to supplenment the record on appeal

5 KRS 530.050(2) provides in part as follows:

A person is guilty of flagrant nonsupport when he
persistently fails to provide support which he can
reasonably provide and which he knows he has a duty to
provide by virtue of a court or adnministrative order to a
mnor or to a child adjudged nental ly disabl ed, indigent
spouse or indigent parent



issue, the [d]lefendant is entitled to [a
directed verdict].

In the case at bar as [Craig] pointed

out in his directed verdict notion, the

Comonweal th plainly failed to provide

sufficient proof on this essential elenent

of the of fense charged.
We disagree with Craig’s assertion that the Comonweal th fail ed
to offer sufficient evidence to support a finding by the jury
that Craig could have “reasonably provid[fed]” for his son's

support.

In Commonweal th v. Benham ® our Suprene Court expl ai ned

the test for a trial court to follow when ruling on a notion for
a directed verdict of acquittal:

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to i nduce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdi ct
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

The Court went on to state the appropriate standard for an
appel l ate court to follow when reviewing a trial court’s ruling
on a notion for a directed verdict of acquittal:

On appellate review, the test of a
directed verdict is, if under the evidence

6 Ky., 816 S.W2d 186, 187 (1991).



as a whole, it would be clearly unreasonabl e
for a jury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.

Wth these principles in mnd, we turn to the evidence presented

in the case sub judice.

Thonpson, Craig’'s ex-wife, testified that prior to
Craig’'s service in Operation Desert Storm Craig was enpl oyed at
his father’s auto body repair shop and that Craig had al so
earned incone on his own by repairing and reselling wecked
vehi cl es. Thonpson stated that Craig had no trouble earning a
l[iving prior to serving in Irag. Thonpson further testified
that after returning fromlragq, Craig did have troubl e earning
i ncome, but she attributed this difficulty to Craig’ s heavy
drinking. Specifically, Thonpson stated:

Danny woul d wor k when Danny woul d wor Kk,

and if it took a spell where he didn’t, then

he didn’t, and a |l ot of tinmes was because of

his drinking. But, then, after he would

sober up for awhile, then he would work good

again. But, it just depended on whatever

ki nd of nood or situation that he was in.

In addition, Craig testified that prior to his service
in Operation Desert Storm he and Thonpson had no probl ens
supporting thensel ves with gai nful enploynent. Craig further
testified that after the divorce, he was fired from several jobs

due to “personality conflicts, drinking fromtine to tine, [and]

m ssing work[.]” Craig also stated that he was able to buy



Christmas and birthday presents for his son by doing yard work
for his nother. Craig testified that he would be willing to
“pick up pop cans” in order to earn noney to neet his child
support obligation. Craig stated that although he did work for
his father “fromtinme-to-tinme” after the divorce, he did not use
any of these earnings to pay child support. Craig testified
t hat he received $95.00 per nonth in disability payments from
the mlitary, due to a knee injury that he suffered prior to his
service in lragq. Craig stated that $25.00 per nonth went toward
his rent at a |low incone housing facility. Craig also stated
t hat he received food vouchers fromthe Veterans Adm nistration
and $100.00 per nmonth in food stanps. Wiile Craig testified
t hat he had approximately $70.00 per nmonth in di sposable income
fromhis disability paynments, none of this noney was ever paid
to Thonpson in the formof child support paynents. However,
Craig did use his disposable income to pay for tel ephone service
and cable television. Finally, Craig testified that although he
had worked at various places since the divorce, he had never
contributed any of this inconme toward neeting his child support
obl i gati on.

Having “draw{n] all fair and reasonabl e inferences
fromthe evidence in favor of the Commonwealth,” we cannot
conclude that it was “clearly unreasonable” for a jury to find

that Craig could have “reasonably provid[ed]” support for his
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son. There was substantial evidence introduced at trial which
woul d support the jury’'s finding that Craig was capable of both
earning an inconme and meking his child support paynents fromthe
amounts he received in earnings and governnent benefits.

While Craig did introduce evidence in support of his
claimthat he had valid reasons for not working, including his
al coholism post-traumatic stress disorder, and his periodic
sei zures, there was al so evidence tending to show that Craig was
not totally incapable of earning an incone or paying at |east
sone of his child support obligation. It was within the
province of the jury to judge the credibility of the w tnesses
and to wei gh the evidence presented. Accordingly, the tria
court did not err by denying Craig’s notions for a directed
verdi ct of acquittal.

Finally, Craig argues that the jury's finding of guilt
was “agai nst the weight of the evidence.” Craig clainms that in
reviewi ng the argunent that his verdict was “agai nst the weight
of the evidence,” this Court is free to substitute its
eval uation of the credibility of the evidence for that of the
fact-finder.’” However, in Kentucky, credibility and wei ght of

t he evidence issues are matters that are within the excl usive

"I'n support of this argument, Craig cites Tibbs v. Florida, 457 U S. 31, 102
S.Ct. 2211, 72 L.Ed.2d 652 (1982), where the United States Suprene Court
noted that sone jurisdictions recognize a distinction between review ng a
claimthat a verdict was not supported by sufficient evidence and review ng a
claimthat a verdict was agai nst the wei ght of the evidence.
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province of the jury.® Accordingly, we will not reevaluate the
credibility of the evidence presented in the instant case.
Based on the foregoing, the judgnment of the G eenup

Crcuit Court is affirned.
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& Conmmonweal th v. Smith, Ky., 5 S.W3d 126, 129 (1999).
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